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Cm. Pieat, 

Knight v. Woore. j^STsS*. 

IJ^HATELEY had obtained a rule nisi calling upon the plaintiff to intretposibr 

shew cause why the prothonotaries' taxation of the costs in this action Jhe*de2!odant^' 

should not be reviewed. The action was in trespass, for breaking the gate '**tf**^Ji*^'"*!ii 

of the plaintiff, and entering his close. The defendant pleaded — First, not the king**fab. 

guilty. Secondly, that the locus in quo was a public highway, and that all of way. over the 

the king's subjects had a right to use it with horses and carriages to fetch carry^gwds and 

and carry goods and water thereon ; and thirdly, a like justification, alleging Ii5Si??fgh?^^'* 

the right to be for the inhabitants of Monmouth to use the way for the Jj^^JiSifM-. 

same purposes. At the trial, a verdict was found for the plaintiff on the pe Jozr foand 

. . fortheplainnnoa 

first and second issues; and for the defendant on the third issue, so far as theflntandae. 
it related to the carrying of water^ but the jury negatived the defendant's for the defendant 

^^Va ». a^ av • r J on the third U^ie 

right as to the carnage of goods. aofkraaltreUted 

The prothonotary allowed the plaintiff the costs of the first and second ^S^^J^^""^ 
issues, and also the general costs of the cause ; he allowed the defendants ^^iJ^^^Jib. 
the costs of such witnesses as had proved the riffht to use the way for the ttantiaiiyinikvor 

1^ ^ ^ of the defendant, 

carriage of water alone; but where the witnesses spoke to the defendants' and that h? wa* 

right to carry goods and water, he did not allow any costs. He also dis- ffenerai cotu of 

allowed the costs of maps prepared for the defendant, and counsels' fees ing thS^*uo'f*' 

for a consultation before the trial, as well as the defendants* attorneys' costs wSpJjiJJjnSr 

for attending at the trial. defendant-, claim 

o as to the earria^ 

of water, but dia. 

R, V. BichardSy shewed cause. — This question depends upon rule H. T. cazxiaxe of goods. 
2. W. 4, No. 74, which directs, that ** No costs shall be allowed on taxation 
to a plaintiff upon any counts or issues upon which he has not succeeded: 
and the costs of all issues found for the defendant shall be deducted from 
the plaintiff^s costs." hardner v. Dich (a) is in point. There it was held 

(fl) 2 Cr. & M. 389. 

B 
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Cum. Pieat, that where several issues are found for the plaintiff and some for the 
Knight defendant, the latter is entitled to the costs of the issues found for him ; 
but he is not entitled to the costs of his witnesses, unless their testimony 
was confined to the issues found for him. Frankum v. The Earl of Fal- 
mouth (b) is to the same effect. 

Whateley in support of the rule. One principle is applicable to all the 
cases decided upon this rule of court, namely, that the party who sub- 
stantially succeeds in the action is entitled to the general costs. That rule 
was acknowledged in Richards v. Cohen (c). Frankum v. The Earl of 
Falmx)uth (b) supports the present application, because the right to the 
water, upon which the plaintiff there relied, was found against him, and it was 
held that he was not entitled to the general costs of the cause, although the 
issues, on the plea of not guilty and another plea, were found in his favour. 
In Fades V. Everatt ((2), Parke^ J. says, '' If the witness would not have been 
brought forward, except for the introduction of those counts in the decla- 
ration on which the party succeeded, he was substantially a witness on those 
issues ; merely asking questions upon other counts upon which he really was 
not brought forward, is hardly sufficient to warrant his being considered as 
a witness on the latter counts." 

TiNDAL, C. J. — I am of opinion that upon this finding of the jury, the 
defendant is the person who is substantially entitled to the verdict in this 
case. This is an action of trespass, and three pleas are pleaded ; and in 
the third plea the defendant sets up a right to use the road for the purpose 
of carrying water and goods. This plea is severed into two separate issues 
by the replication ; one relating to the right to carry water, and the other to 
the right to carry goods. Now if the defendant has succeeded in esta- 
blishing his right to carry either water or goods, he is the party who has 
really and substantially recovered in the action ; and if he has put other 
pleas on the record which he has not established, he is sufficiently punished 
by being deprived of the costs of such pleas. Being then entitled to the general 
costs in the cause, is he entitled to the costs of those witnesses who spoke 
as to the right to carry goods as well as water? The circumstance that 
the witnesses spoke against the defendant's right upon one point, is no 
reason why he should not be allowed the expenses of such witnesses. This 
IS the converse of the case of Richards v. Cohen (c), and the defendant is 
entitled to the general costs, upon the authority of that case and Frankum v. 
The Earl of Falmouth (6). The expenses of the mi^, consultation, and 
attendance must also be allowed. 

Park, J. — ^The officers of the court are placed in a difficult situation in 
consequence of the new rule ; but I agree that this taxation ought to be 
reviewed. 

Gasblbe, J. and Vadghan, J. concurred (c). 

Rule absolute (/). 

(b) 4 Dow. P. C. 65. 1 Har. & Wol. 337. indisposition, from attending the Ck>iirt after 

(c) 1 Dow. P. C. 533. the first day of this Term. 
Id) 3 Dow. P. C. 687. (/) See Broadbent v. Shawy 2 B. & Ado. 
(r) Mr. J. Bosanquet was prevented, by 940; ProbertY, Phitlipt,2lli,8L Welsby, 40. 



HILARY TERM, 1837. 



Morgan and another, v. Pebrer. om,piea$. 

ASSUMPSIT.— The declaration stated, for that whereas heretofore, to fc ^, ^¥•' T"**" 
' ' ing to th« value 

wit, on, &c., in consideration that the plaintiffs, at the special instance of imign ftiad* to 

• f t^ t f 1 1 "•*** illegal atcom- 

and request of the defendant, would purchase for the defendant a large monUwiand 

amount, to wit, 10,000/. of a certain foreign security, commonly called or uon wu heidto 

known by the name of Spardsk Cortes bonds ; and also, in consideration that ^ nooTOTdi^r^ 

the plaintiffs, at the special instance and request of the defendant, would pur- pi3!tKlon*Si?* 

chase for the defendant a large amount, to wit, 30,000/. of a certain other ^JJ^^^lj^ 

foreign security, commonly called or known by the name of Spanish Scrips 9, Ti^ ^^^ I4 

the defendant undertook and then faithfully promised the plaintiffs to indem- SiyMpuSlSeto 

mfy and secure the plaintiffs against all losses, damages and expenses which ^,^}5?*°'^ 

they should or might incur, bear, pay, or sustain by reason of their purchasing poUdet or intu- 

tiie said securities for the defendant, by giving to, or depositing with the said ^^^^ deeiara. 

pkuntifiB, the value and amount of 10 per centum on the market prices of ^ inaMomMit 

- * f-t e '"' n>ODey paid to 

the ssud securities, so to be purchased by the plaintiffs for the defendant as th« defendant's 

aforesaid ; and also, that in the event of the prices or value of the said secu- fendant pleaded 

rities, so to be purchased by the plaintiffs for the defendant, falling or coming m ^^n'ae^ 

lower than the value or amount of 10 per centum on the said market price, SnS»cimade*^" 

the said defendant would replace the said amount of 10 per centum^ by giving SS^^yi^fe***?*"" 

or depositing with the plaintiffs, a further sum or amount of 10 per centum *nt, reuting to 

upon due notice, or that the said securities, so purchased by the plaintiffs for the ftne^Mcnrities, 

defendant, should be sold ; and the plaintiffs averred, that they, confiding in 2!l^^ti^tule 

the promise and undertaking of the defendant, did afterwards, to wit, on, &c., ^^^i^^ 

purchase for the defendant a large amount, to wit, 10,000/. of the securities ^Sj*b*1j!5f®" 

called Spcmisk Cortes bonds, and also a large amount, to wit, 80,000/. of the M«mntof the 

other securities called Spanish Scrips of all which the defendant had notice ; and thonid aieo. 

nevertheless, the defendant disregarding and neglecting his promise and mC^^Skuli'^l^. 

imdertaking, did not nor would give or deposit, with the plaintiffs, the value SS.S'^ tSr* 



or amount of 10 per centum on the market price of the said securities so pur- KTS^JJilJiy.^ 
chased by the plaintiflb for the defendant, but neglected and refused so to an^tfiatifthede- 

"^ * . fendant neglected 

do. And the plaintiffs, in fact, further said, that the prices or value of the said to pay such de- 
securities so purchased by them for the defendant, did afterwards, to wit, on, Sb pUinUir 
&c, &11 or come lower than the value or amount of 10 per centum on the bertyt>nuthe 
market price of the said securities. And that they, the said plaintiffs, after- JhS^^fend- 
wards, to wit, on, &c., gave the defendant due notice of such depreciation or bSiJ?3r***i3^iir 
fall in the value or prices of such securities, and requested the said defendant '^r ><>••«" <x»*' 
to replace the said sum or amount of 10 per centum on the market price of reaaie. \b» piea 
audi securities, according to his promise and undertaking. Tet the said de- toraotnvenuim^ 
fendant not regarding his said promise and undertaking, but contriving and She*^«iffi?b2S* 
intending to defraud the plaintiffs in that behalf, did not nor would replace the JS^^^Iw?*'^ 
said sum or amount of 10 per centum on the market price of the said secu- «»y notke to the 

defendant to pay 

rities, but neglected and refused so to do. And the said plaintiffs further said, fartiierdeDo- 
that by reason of the defendant's neglect and refusal to replace the said sum aponepecui de. 
or amount of 10 per centum on the market price of such securities, they, the JSTwi^blVlS 
plaintiffs, were obliged to sell ; and did afterwards, to wit, on, &c., sell the said JSS^S?.* ^ **^ 
securities so purchased by them for the defendant as aforesaid, for less prices 
than those for which they had purchased the same for the defendant, to wit, 
at the price of 40} per centum for the security called Spanish Scrip, &c. being 

B2 



TERM REPORTS in THt COMMON PLEAS. 



Com, P/eat. 
Morgan 

V. 

Pebrrr. 



the best prices they could obtain for the same, and that the balance, or difference 
between the prices at which the said securities were purchased by the plain- 
tiffs for the defendant, and those for which the said securities were sold, 
amounted in the whole to a large sum of money, to wit, the sum of 2,600/., 
whereof the said defendant afterwards, to wit, on, &c., had notice ; nevertheless 
the defendant had not, although oflen required so to do, as yet paid to the 
plaintiffs the amount of the said balance, or difference, or any part thereof, 
but had hitherto wholly neglected and refused so to do, and still neglected and 
refused so to do. — 2nd count, for work done in buying and selling securi- 
ties ; 3rd count, for money lent ; 4th count, for money paid to defendant's 
use ; 5th count, for interest ; and 6th count, on an account stated. 

The defendant pleaded Non-assumpsit^ and several special pleas (a). The 
eighth plea to the first count stated, that the said contract was a certain con- 
tract by the plaintiffs as brokers, of the defendant knowingly made and 
negotiated for the pretended purchase of certain public securities, to wit, 
10,000/. public securities called Spanish Cortes bonds, and 30,000/. public 
securities called Spanish Scrip, to be delivered on a future day, to wit, 
&c., which was, in truth and fact, a wager made respecting the price 
and value, of certain public securities, given by the lawful government of 
Spain to the national creditors of Spain, which country and the lawful 
government thereof, was then and still is in amity with this realm and his 
present Majesty, the now King of this realm, and the price and value of which 
securities depended upon the prosperity of the said country of Spain, and the 
maintenance of peace by Spain with this realm and other nations. And by, 
the said wager,^ under pretence of a contract, the plaintiffs, as brokers for. 
the defendant, agreed with certain other persons to the defendant unknown, 
that then, if the price and value of the said securities should be higher on the 
said ' future day than on the day when the said wagering contract was made,, 
to wit, higher than 60 per cenium,he, the defendant, should receive the amount 
of the difference between the value of the said securities, to wit, &c., on the 
day when the said contract was made, to wit, 60 per centum, and the higher 
value on the said future day ; and if the price and value thereof should fall, 
the defendant should in like manner pay the amount of difference between the 
value on the said day when the contract was made as aforesaid, to wit, 60 per 
centum, and the value on Ihe said future day. — Verification. 

Thirteenth plea — to the 3rd, 4th, 5th, and 6th counts of the declaration, 
that the said money was paid and lent, &c., in respect and on account of a 
certain contract made thentofore, to wit, &c., by which the plaintiffs under- 
took, in consideration that the defendant, at the request of the plaintiffs, had 
employed them as his brokers, at a certain reward and commission ; that they, 
the plaintiffs, would find money and purchase for the defendant a large 
amount of certain public securities, to wit, 10,000/. Spanish Cortes bonds 
and 30,000/. o( Spanish Scrip upon the terms following, that is to say, that 
the plaintiffs should receive 5 per centum upon all payments made by them on 
account of the said purchase, and that they should hold as security for all 
payments the said securities; and that as an additional security, the defendant 
should deposit 10 per centum upon the market price of the said securities. 



(a) Some of these pleas were framed on 
Stat 7 Geo. 2, c. 8, but the demurrer wan 
abandoned as to those pleas, in consequence 



of the decisions in WeUt ▼. Porier,2 Hodges, 
78 ; Oakiey v. Rigby, 2 Hwlges 42 ; and 
Elaworth v. Gd/t, 1 Mee and Welsby, 31. 
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and shoaU, in case the securities should come lower in price, then, upon 
notice being given by the plaintiffs to the defendant, that he should from time 
to time deposit such a further amount as should, with the existing market 
price, maintain the deposit to the value of the securities at the time when the 
said contract was made, and 10 per centum thereupon ; and that the plain- 
tiffs should be repaid for all payments in the manner following, that is to say, 
that if the plaintiffs should, within a reasonable time after the making of the 
said purchase, give notice to the defendant to repay to them the amount of 
the payments made by them, he, the defendant, should, within a reasonable 
time afler such notice, receive the said securities from the plaintiffs, and 
diould repay to them all payments made by them with interest ; or that if the 
securities should come lower in value then the said 10 per centum on the 
market price, and the defendant should, on due notice being given to him by 
ihe plaintiffs J neglect or refuse to deposit such additional sum as should keep 
op the deposit to 10 per centum j that the plaintiffs should be at liberty to sell 
the said securities and apply the proceeds to the repayment to them of any 
payments made by them ; and that the defendant should reimburse the |. Iain- 
tiffs for any losses occasioned by such resale afler notice as aforesaid. 

The plea then averred, that the plaintiffs had purchased the said stock, and 
that the defendant had in all things, on his part, performed the agreement. 
That the defendant had deposited 10 per centum on the amount, and that the 
plaintiffs had not at any time given him notice to repay any advances made by 
them, or of any depreciation in value of the said securities ; nevertheless, that 
the plaintifis, in contravention of their said agreement, sold the securities and 
applied the proceeds in payment of such advance. — Verification. 

Demurrer to pleas. — ^The causes of demurrer to the eighth plea were — ^That 
the plea did not shew that the contract was an illegal contract respecting 
securities for stock in the British public funds; and also because it appeared 
that it was a lawful contract respecting public securities of a foreign country; 
and also because it did not appear that the contract was in any respect 
a void or illegal contract. — ^Tbe causes assigned to the thirteenth plea were 
that it contained a twofold answer to the counts in the declaration ; to wit, 
an averment of the performance of the contract by the defendant, and also 
an averment of the non-performance of the contract by the plaintiffs ; and 
also that the said plea was'multifarious, and offered separate and distinct issues 
upon several independent facts ; to wit, that the defendant paid, and that the 
plaintifis received and accepted, a deposit of 10 per centum upon certain 
securities : and also that the plaintififs had not given the defendant notice 
to repay the amount of any repayments or advances made by them : and 
also that the plaintiffs did not give the defendant notice of any depreciation 
or fall in the value of the securities purchased by them : and also that, in 
violation of their agreement, the plaintiffs had sold the securities purchased 
by them : and also that the plea amounted to the general issue, and tended 
to great and unnecessary prolixity of pleading : and also that the plea con- 
tained several distinct substantial matters of defence: and also that the 
plaintifis could not take or offer any certain issue tlureupon. 

Bagley, in support of the deniurrer.— This contract is said to l>e void at 
common law, as being an illegal wager. Wagers are not void at common 
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Com. Pletu, law, except in some excepted cases. In Da Co$ta v. Janei (a), Lord Mam* 
fields C. J., says, ** Indifferent wagers upon indifferent matters, without 
interest in either of the parties, are certainly allowed by the law of this 
country, in so far as they have not been restrained by particular acts of par- 
liament : and the restraints imposed in particular cases support the general 
rule." In WeUs v. Porter (6) and Oakley v. Righy (c), this jCourt inti- 
mated that contracts relating to jobbing m foreign funds were not illegal at 
common law; and in Elsworih v. Cole ((2), the Court of Exchequer^ during 
the last term, expressed their approbation of those decisions. Nor does this, 
contract involve anything which is contrary to public policy. In Jones v. Ran- 
dall (e), it was decided that an action would lie to recover money won upon 
a wager, whether a decree of the Court of Chancery would be reversed or 
not, on appeal to the House of Lords ; and it was said that some motive of 
fraud, or other turpis causa, must appear, in order to make the wager illegral ; 
Allen V. Heam (/*). The fifteenth plea, which is pleaded only to the indebitatuB 
counts, is bad, as amounting to the general issue Non-assumpsit Jonen v. 
Nanney (g) is precisely in point. That was an action of assumpsit for the 
work and labour of the plaintiff as an attorney. The defendant pleaded, as to 
all the demand except 90/., that the work was performed in endeavouring 
to secure the defendant's return to parliament, under an agreement that the 
plaintiff should receive no remuneration, but only his disbursements, and 
that 90/. was a fair remuneration for the plaintiff on that occasion ; and the 
plea was held bad, as amounting to non-assumpsit. In Groumell v. Lamb (A) 
it was also held in an action of assumpsit for a machine sold and de- 
livered, that the defendant might shew, under non-asntrnpHt, that the 
machine was manufactured under a condition that if it did not work, nothing 
should be paid for it Couaens v. Paddon (t) is to the same eSkci, This 
plea is also bad for duplicity. It contains several answers to the declaration, 
either of which would be sufficient. The effect of this is, that the plaintiffs have 
great difficulty in framing their replication, because by selecting one of the al- 
legations, they would be taken to have admitted the rest. The replication de 
injuria would not have been appropriate, because that is only applicable in 
assumpsit, when the plea admits the contract, and excuses its non-per- 
formance. Whittaker v. Mason (Ar). Griffin y. Yates (/). 



Gale^ contra. — First, as to the demurrer to the thirteenth plea. The 
plaintiff might clearly have replied de injurid ; or, if he had ^traversed one of 
the facts, the whole plea would have been in issue. Nor is the plea bad, as 
amounting to non-assumpsit. It admits that the plaintiff has a primd-facie 
case, and then shows other circumstances which prevent him from recover- 
ing in the action. In Gregory v. Hartnoll (m), and the cases which have 
been cited on the other side, there was no such admission ; there is nothing 
in the new rules of pleading to prevent the defendant from giving colour to 
the plaintiff's title, and afterwards avoiding it, Carr v. Hinchliff\n). 



\ 



a) Cowp. 729. 

h) 2 Bing. N. C. 722. 2 Hodges, 78. 
(c) 2 Bing. N. C. 732. 2 Hodges, 42. 
Id) Since reported. 2Mee & Welsby, 31. 
(e) Cowp. 37. 
(/) I Tenn Rep. 56. 
iff) I Mec aud Welsby, 333. 



(A) I Mee and Welsby, 352. 
(•) 2 Cr. M. and R. 547. 1 Gale, 305. 
(k) 2 Bing. N. C. 359. 1 Hodges, 321. 
(0 2 Bing. N. C. 579. 1 Hodges, 387. 
(m) 1 Mee and Welsby, 183. 
(if) 4 Barn, and Crets. 547. See Qf/e r. 
Letottef, 2 Hodges, 75. 
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Seeomdiif^ The eighth plea^ contains an answer to the action, as it sets out 
leootfEct which is prohibited by stat. 14 Geo. S, c. 48. The preamble re- 
cites thai ^ it hath been found by experience that the making insurances on 
lives, or other events, wherein the assured shall have no interest, had intro- 
duced a iBisehievouB kind of gambling." And this case is within the 
mischi^ which it was intended to remedy. Atherfold v. Beard (a) was an 
aetioB upon a wager^ whether the Canterbury collection of the duties upon 
bops for the year 1766 would amount to more than the collection for the pre- 
ceding year ; and it was held to be illegal because it was against the sound 
policy c^the kingdom. BuUer^ J«, was inclined to go further, and said, ** If 
rt were neoeeBary to have recourse to it, I incline to think, with the opinion 
of this Coart and that of the Common Pleas, that the Stat of 14 Geo. 8 
would reai^ the present ease* For though the statute speaks only of policies, 
yet I think it may extend to cases like the present. For either the Courts 
must restrain that act of parliament to such cases as are in form of policies, 
wlneh would entirely repeal the statute, or, by pursuing the spirit of the act, 
extend it to all cases. I think the latter is the true construction ; for a 
policy istiothing but a promise, and it would be strange to determine that the 
paity might do the same thing in one form, which the statute has expressly 
prohibited to he done in another.'* In Good v. Elliott (6) the same learned 
judge expressed a similar opinion upon the construction of this statute. 
PiUerson v. Powell (e) decided that an engagement to pay a certain sum in case 
Brttzilian shares should be done, at a certain sum, on a certain day, and 
8id>scribed fay several persons, was a policy of insurance within the meaning 
of the statute. 

Thirdly. This wager is illegal at common law. It has often been decided 
that wagers which have a tendency to produce public mischief, or incon- 
venience, are illegal. The authorities are all collected in Gilbert v. Sykes (d). 
That was an action on a wager, by which the defendant received from the 
plaintiflf 100 guineas, in consideration of paying the plaintiff a guinea a day as 
long as Napoleon Buonaparte should live, which bet arose out of a conver- 
sation upon the probability of his coming to a violent death, by assassination 
or otherwise. EUenborough^ C. J., said, *' This wager arose out of a conver- 
sation respecting the probability of Buonaparte^s assassination ; and these 
parties were not acting upon any remote speculation, when one of them 
thought that the mischief which was to destroy his life would happen within 
a hundred days from that time. If the wager in its terms had been upon 
the probability of a person's assassination within that period, I should not 
have considered such a question as proper to be tried in the form of a wager, 
which went to give any person an interest in the perpetration of so enormous 
an offence, and it matters little that this consideration was only an induce- 
ment to the bet more in the form of an annuity ; the very computation of the 
price of such an annuity, little more than three months' purchase, shews that 
they contemplated a violent termination of the life. Upon the whole, there- 
fore, not without some degree of doubt whether Mr. Justice Buller was not 
right, in saying that no wagers ought to be sustained where the parties have 
no special interest in the subject-matter ; at any rate, where the subject-matter 
of the wager has a tendency injurious to mankind, I have no doubt in saying that 

(a) 2 T. Bap. 610. 
(6) aX.Bep. 701. 
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it ought not to be sustained/' So here the consequence of contracts like the 
present may possibly pve the parties an interest in interfering mischievously 
with the afiairs of Spain, a nation at amity with this country. They may lead 
to such transactions in the funds of that State, as would materially afiect the 
rate of exchange, and cause embarrassment in her financial concerns. 

TiNDAL, C. J. — The question before us is, whether the contract stated in 
this declaration is either bad at common law or under stat. 14 Geo. 3, c. 48. 
Unless we are prepared to decide contrary to Good v. Elliott (a), we cannot 
say that this is a wager which is illegal at common law. Wagers are not 
illegal except in particular cases; one of those cases is, whenever the wager 
is likely to be destructive to the interests of this country, or of any foreign 
country, but I am unable to see that the natiiral and necessary consequence 
of this contract is to bring it within that exception. I see therefore no ground 
for holding this contract to be bad at common law. As to the statute 14 
Geo. 3, c. 48, that is not applicable to the case of a wager between one man 
and another ; the object of that statute was to prevent gambling speculations, 
by parties who put their names to policies of insurance in which the assured 
had no interest. This contract is not therefore illegal under that statute. The 
thirteenth plea appears to me to be bad as amounting to the general issue. 
It states, that the money which the plaintiffs seek to recover arose out of a 
certain contract which is set out in the plea ; and it states that there was a 
condition to be performed by the plaintiffs, which they neglected to perform. 
What is this but pleading non-assumpsit? Our judgment must be for the 
plaintiffs. 

Park, J. — As to the principal point, unless we were disposed to overrule 
Good V. Elliott (a), we could not hold this contract to be void at common 
law. No ground of immorality or impolicy has been shewn to warrant the 
Court in saying that this contract is illegal. With respect to the 14 
Geo. 3, c. 48, I admit that the preamble is somewhat comprehensive, 
but it ought not to control the act itself, and that applies only to policies 
of insurance wherein the person on whose account such policy shall be 
made shall have no interest ; and it goes on to say, that " every as- 
surance'' made contrary to the act shall be void. These words have a 
specific meaning, and by reference to the following sections, it is evident 
that a policy must be the foundation of the gaming. In Good v. Elliott^ a 
second point was determined upon the construction of this statute; 
and the majority of the judges held that its provisions must be restricted 
to wagers relating to policies of insurance. I was not in the court when 
Patersoji v. Poicell (6) was decided : that was the case of a policy, and I 
fully concurred in that decision. On the other point relating to the thir- 
teenth plea, I entertain no doubt. 

Vaughan, J. — I am of the same opinion. Good v. Elliott (a) was very 
much discussed ; it stood over for judgment, and the question was also dis- 
cussed whether the statute 14 Geo. 3, c. 48, was applicable. That case has 
been acted upon ever since, and it is well established that wagers are in general 



(«) 3 T. Rep. 693. 
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le^l. It is observed by Mr. J; Oro$e, in the course of his judgment, that if ^^- ^*«"- 

gaming contracts were illegal at common law, the 14 Geo. 8, c. 48, would Mohoan 
have been unnecessary. 
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Judgment for the Plaintiffs. 



Devas & an', assignees of Bowring & Garard, Bankrupts, 

t;. Venables and another. 

y ROVER, to recover certain goods, the property of the bankrupts; and A.i^B^bn 

a second count, stating the goods to be the property of the assignees. ^^ timd«ra io 

No question was raised on the four first pleas. The fifth plea stated that eaiiutaiice«.di.' 

before the date of the fiat in bankruptcy against the bankrupts, the said •hopmoi to i«- ' 

bankrupts (the defendants not then having any notice of any act or acts of SueJif^J>dlI*to' 

bankruptcy before that time or then committed by the bankrupts, nor then to**JJnSjm aTa 

having any notice of any claim, right, or title of the plaintiffs as assignees, p^**"'- ""^f' 

to the said goods and chattels) sold to the defendants, and the defendants •hoDBum eaiw 

then purchased of the bankrupts the said goods and chattels then in their and offend tiuT 

possession, at and for divers sums of money amounting in the whole to a Sithoutdkci^dDg 

certain large sum of money, to wit, &c. And the defendants not then hav- lSlfptoJiw,*bJt" 

ing any notice of any act of bankruptcy by the said bankrupts before that jjjjjng t»»t tUe 

time or then committed, nor then having any notice of any claim, right, or want of money, 

title of the plaintiffs, as assignees, to the said goods and chattels, really and eaiiedattheiodg- 

bond fide paid to the said bankrupts the said sum of money, as and for the i^J!^ iw|!!^r- 

price and purchase money of the said last-mentioned goods and chattels ; which Jh!JS'iSrfo?52h 

said sum had not, either before or after the commencement of the suit, been SJJSJiiJ^^^^'jJ 

repaid by the bankrupts or by the said plaintiffs, as assignees, to the de- ^^ a fiat in 

fendants. And the defendants, upon such purchase and payment of the tued, and the aa- 

said goods and chattels, then had and received the said goods and chattels, tmreMo reoS^eV 



and had kept and detained, and still kept and detained the same in their ^S^^S^aJ^ 
possession by reason thereof; and the defendants, by reason of the said tJS£5rl5^^*5 
premises, had a claim and lien on the said goods and chattels, for the said ^*!'5^^j*^'** 

^ uid tnat the de- 

monies paid by them; and the defendants had detained* and still detained^ fendanto had not 
the said goods and chattels, for and by reason of the said claim and lien, as riesaahooeetand 
they lawfully might for the cause aforesaid, which was the said conversion S^dh^done: 
in the said declaration mentioned; — concluding with a verification. A^^^t^**' 

Replication. — ^That, upon the said sale and purchase in the said plea men- JjSiS^torJooJw 
tioned, the said bankrupts, fraudulently, and with intent to defeat and J|5?»^^' 
defraud their creditors, and in contemplation of bankruptcy, sold to the and afier the corn- 
defendants the said goods and chattels at and for much less than the fair of bankruptcy .^ 

and that the ca 



and proper prices and value thereof, to wit, at and for one half of the fair was within the 
and proper prices and value thereof, and in a secret and clandestine manner, J^f j^** * ^^* 
and otherwise than in and according to the regular and ordinary and trades- 
manlike course of trade and dealing with respect to such goods and chattels, 
as tlie said goods and chattels so sold and purchased as aforesaid ; of all 
which the defendants, at the time of such sale and purchase, and of the said 
payments in the said plea mentioned, had notice ; without thiSy that the said 
payments in the said pleu mentioned, or any of them, were really and. bond 
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CoKu Plea9, fidt made by the defendants to the bankrupts in manner and form, &c. (a) 
Conclusion to the country, and issue thereon. 

At the trial before TindcU, C. J., at the Guildhall sittings after last Ifi* 
cfiadmag Term, the following facts were in evidence : — ^The bankrupts were 
linen-drapers, and carried on an extensive retail business in London, In 
September^ 1885, they directed Kirby^ one of their shopmen, to take lodgings 
in Gostoell-road^ and large parcels of goods were removed from the shop to 
these lodgings, which consisted of a first floor and a kitchen, for the purpose of 
being secretly sold. Kirby then called upon the defendants, who were linen- 
drapers, carrying on business in partnership at fFhitechapdy and represented 
to May^ one of the partners, that he had a large quantity of goods to sell at a 
very cheap rate. Mciy went to the lodgings and examined the goods, and, on 
the 31st October, agreed to purchase a parcel to the amount of 319^ 10s., 
at 25 per cent, under the invoice price. Kirby stated that he was not the 
owner of the goods, but that he was selling for parties who wanted cash, but 
he did not disclose their names. The goods were sent to the defendants early 
in the morning, and May then paid Kirby the amount in cash, deducting the 
discount of 25 per cent. 

Several other purchases were made by May under circumstances similar to 
the above ; and upon one occasion May^ upon seeing the invoice without tht 
name of a seller, said to Kirby, '* Come, shove us in the name of a seller :" 
whereupon Kirby inserted the words ** Bought of John KirbyJ* The cost 
price of the goods was marked on each parcel in the usual manner, and on 
some of the test parcels, the name of the street, in which the bankrupts resided^ 
was visible. 

These sales took place at the under-mentioned dates, and the invoices and 
sums paid upon each parcel were as follows : — 



1st sale 
2nd sale 
3rd sale 
4 th sale 
5th sale 



DsteafliiToifle. 


Amount of 
Invoice. 


Amoont paid. 
lomdIaoQMit. 


31st Oct., 


1835 . 


. £319 10 . 


. £236 5 


2nd Nov. 




273 10 . 


200 


6th Nov. 




306 2 . 


. . 220 


16th Nov. 




210 8 . 


157 


16th Nov. 




15 12 . 


15 12 




^1125 2 


•£828 17 



Kirby and the bankrupts were in collusion together to defraud the creditors of 
the latter, and they made large purchases upon credit at about the period 
of the above sales. 

On the Ist December, 1835, a fiat in bankruptcy issued against the bank- 



(a) By 6 Geo, 4, e. 16, tec. 82, it is enact- 
ed, '* That all payments really and bond fide 
made, or which i»hall hereafter be made by 
any bankrupt, or by any person on his be- 
half, before Sedate and issuing of the com- 
mission against such bankrupt, by any cre- 
ditor of such bankrupt (such p^^ment not 
being a fraudulent preference oi such cre- 
dited, shall be deemed valid, notwithstand- 
ing any prior act of bankruptcy by such 
bankrupt committed; and all jpayments 
really and bmtA fide made, or wmch shall 



hereafter be made, to any bankrupt before 
the date and issuing of the conmiission 
against such bankrupt, shall be deemed 
valid, notwithstanding any prior act of 
bankruptcy by such bankrupt committed; 
and such creditor shall not be liable to re- 
fund the same to the assignees of such 
bankrupt, provided the person so dealing 
with the said bankrupt, had not at the time 
of such payment by or to such bankrupt, 
notice of any act of bankruptcy by such 
bankrupt committed.'* 
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iii|its, apoB an act of bankmptqr committed on the 6th Nopemher^ and (he ^^•'^J^^^ff^ 

assignees broogfat this action to recover the value of the goods thus pur- Dbtai 

chased by the defendants. The jury found a verdict for the plaintiffs, da- YmhImemm, 
mages 9801. 

B&mpoi^ Serjttt moved for a rule nui to reduce the damages to the amount 
of the sales which took place subsequent to the act of bankruptcy. Ward v. 
Clarke (a) was a case like the present in many of its circumstances, and Lord 
TaUerden^ C. J^ there observed, ^* Where there is an unknown act of bankr 
ruptcy, and transactions have taken place bond fide in the ordinary course of 
dealing, it appeared to me unjust to vitiate these transactions on the g^und of 
a &ct unknown to the party, and I accordingly considered, in a decided case 
where goods had been bought in the usual way in a shop, that the transaction 
was valid. The Court aflerwards confirmed that dedsion {Casth v. Young^ % 
& & C. 413). The question, therefore, seems to me to be, not wbeth^ the 
pudiase by the defendants was fraudulent, but whether it was in the ordinary 
course of trade and dealing. In considering that, you may look to the ante- 
cedent transactkins between the parties, although I think that these cannot 
be impeached in the present action ; and from them it appears that the de- 
fendants have several times bought from the bankrupts at very low prices.'' 
In accordance with this doctrine, the mere sale of the goods for less than the 
fiiU price, is not of itself sufficient to invalidate the sale, but some fraud must ap- 
pear. Baxter y, Pritchard (6). When men in emharrassed circumstances sell 
goods at a reduced price for the purpose of obtaining ready money, it only raises 
an impression in the purchaser's mind that the seller is desirous of raising 
money quickly ; but it does not necessarily follow that the purchaser must be 
acquainted with the seller's intention of defrauding his creditors, and hero the 
defendants knew nothing whatever about the bankrupts. [Tindaly C. J. — 
Su{^x>se |i purchaser shuts his eyes, and is determined not to know any thing 
about the real owner ? Here the defendants, by making a little inquiry, 
could have ascertained to whom the goods belonged] The name of the 
street where the bankrupts carried on their business did not appear on the 
parcels of goods which were sold before the act of bankruptcy was committed. 
And in the same case of fTard v. Clarke^ it was held that transactions which 
occurred before the act of bankruptcy, and before the petitioning creditor's debt 
occurred, could not be impeached. A question also arises on the eonstructioii 
ofsec. 82^ 6 G. 4, c. 16. The issue is taken on the averment that the paymenU 
were not reaUy and bom&fidt made by the defendants to the plaint!^ Here 
there was no doubt but that the payments were really and bona fide made, 
and that being so, it is immaterial whether the ecUe was fraudulent. The 
word sale does not appear in the section, and seems to have been studiously 
omitted, and it was the intention of the Legislature that the assignees should 
not recover the goods, and also retain the payments made to the bankrupts i^ 
respect of them. The former stat 46 G. 3, c. 135, sec. 1, protects ** all convey- 
ances by» all payments by and to, and all contracts and other dealings and 
transactiixis by and with, any bankrupt," bond fide made or entered into more 
than two months before the commission. 

TiNDAL, C. J.-^This motion only seeks to retain the amount of the pur- 
(a) 1 M. ft Mai. 497. (6) 1 Ado. & Ellis, 456. 
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chases made before the act of bankruptcy, as it is admitted that the assignees 
are entitled to a verdict upon the transactions which occurred afler the act of 
bankruptcy. The question which was left to the jury arose principally upon 
the fifth plea, upon which the precise issue is, whether the payments were 
really and bondjide made by the defendants to the bankrupts, in manner and 
form as in the plea alleged. It is contended for the defendants, that the 
late Bankrupt Act has altered the law affecting this question. I thought at 
the trial that the words ** really and bondjide" did not import the same thing ; 
if it were so, the words *' bondjide*' would not have been added ; and it seemed 
to me that the way was to consider whether the payments were made honestly 
and fairly in the course of an honest transaction, on a bondjide contract. I 
told the jury that this would depend upon two points : first, whether the bank- 
rupts make these sales with intent to defraud their creditors, and the jury found 
that they did ; secondly, I asked them whether the defendants had the know- 
ledge, or the means of knowledge, of the circumstances within their reach, so 
that men of common prudence would have made inquiries. I advised the 
jury to look narrowly into the evidence upon this point, and I left it to them 
much in the same way that I should have left the evidence in a criminal case. 
The jury found their verdict for the plain tifis, and I presume that they sup- 
posed that enough had transpired to put a prudent and honest man upon his 
guards and I entirely concur in their verdict. The case turned principally on 
the evidence of the witness Kirby^ who appears to have been concerned in a 
wicked scheme to enable the bankrupts to make a purse ; but it did not 
appear that the defendants were acquainted with that fact. This witness stated 
that he took lodgings and deposited goods belonging to the bankrupts in two 
upper rooms and the kitchen ; the goods were removed by a stranger to the 
lodgings at an early hour in the morning. He then called upon May^ one 
of the defendants, and told him he had a lot of goods to sell under price ; 
May afterwards came to the lodgings and agreed to buy a parcel of the goods 
at 25 per cent, under the cost price. The witness informed May that the 
goods were not his own. It appears that the parcels were sent to May^s 
house between seven and eight o'clock in the morning, when Kirby was paid 
for them. A second i)urchase, under similar circumstances, took place a few 
days afterwards, which was followed by other transactions, and some of the 
goods had the wholesale and retail marks appended to them. Under these 
circumstances, I am by no means dissatisfied with the finding of the jury. 



• Park, J. — I am clearly of opinion that the verdict was right. 

• 

Vaughan, J. — The first question is, whether the bankrupts intended to 
commit a fraud on their creditors ? . It is impossible to doubt but that such 
was their intention. As to the construction of the statute, I agree in the 
opinion which my LordChief Justice has expressed. 



Rule refused. 
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Doe, d. Thrino, t;. Roe. ^"^ 

QHANNELL moTed for judgment against the casual ejector. The notice ^*JJ^l^j2S' 

at the foot of the declaration required the tenant to appear in Michael- dtractad Um te- 

mas Term last, and judgment might have been obtained against him in that MUehtukSSUrm, 

Term. In the Court of King's Bench the rule is, that under such circum- ^iS2^il?!Lwa 

stances this motion may be made in the Term following the Term which is S^USi"^ 

stated in the notice. ty Tem. tu «!• 

fcrtnehjadsmmit 
is nM oaly. 

TiNDAL, C. J. — ^The party may have searched the office, to see if judgment 
was obtained in Michaelmas Term, and finding that it was not, he may sup- 
pose the proceeding's were at an end. Tou may take a rule nisi. 

Rule nisi granted (a). 
(a) The rale ii similar in the Exckequtr, Se« Doe d. Reevt v. /?«e, 1 Gale 15. 

Ex parte Stevens. 

'TALFOURD^ Serjt, moved that the officer of the Court should receive ^ ■^"J^'^Jji;^ 
the certificate of an acknowledgment, made by a married woman, under wsnumwudaiy 



Stat. 3 & 4 Wil. 4, c. 74, sec. 85. The acknowledgment was taken in 1834, and inaarotonoetSe 
the certificate and affidavit of the due taking were sent from Norfolk to Lon- ^^^SSfl. 
don to be filed; but in consequence of an informality in the proceedings, they Sbe^Jnii^ttii* 
were returned to the country, and in the same year the acknowledgment was 5jy?^JJ^J*5Ji 
regularly taken, but through inadvertence, the documents were mislaid in the Gouitaiio«r«d 

° thmn to be filed. 

attomey*8 office, and had remained there until the present time. The parties, 
who were all alive, were now desirous that the certi6cate and affidavit should 
be filed, iu pursuance of the statute. 

Per Curiam. Under the circumstances which have been stated, the certifi- 
cate and affidavit may be filed. 

Philip t;. Arden. 

Jmn. SImL 

TJODGES moved for judgment as in case of a nonsuit. The plaintiff had After um defend- 

given notice of trial for Hilary Term, 1836, but having made default, the the coateofthe 
defendant moved for the costs of the day for not proceeding to trial, which JfiiSiSrfoJSSt 
were duly paid ; but the plaintiff had not since taken any further steps to JJJSdoSLtelSe 
bring the cause to trial. It now appeared, by affidavit, that notice of the Jj^^^J^^^ 
present motion had been given to the plaintiff's attornies, and that they Jj"^?^!****'**^* 
»tated« in reply to an inquiry whether they intended to instruct counsel, that gave the pUintiiTe 
they did not intend to oppose the motion, but that the defendant's attorney thluhTi^lteDdli 
mi-ht make the rule absolute. ^"S^Jj S'J^S 

, , , aiioQ*ait;theat- 

TiNDAL, C. J. — Under these circumstances, you may take a rule absolute, toney Mid that 

he should not op- 

Park, J., and Vaughan, J., concurred. {j!SJMhM«dr^ 

evmilBBoet the 

Rule absolute (a). Courtfwuat^ie 

rale ebeonite tot 
Jodgmmt aeia 
(a) S«e MoieUf ▼. Clarke, 2 Dow. P. C. C6. WkaUty ▼. Fellowti, I Hodges, 77. «Me of a aovtoiU 
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Dob d. Stone t;. Roe. 



IttMoviatlbr 
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ofUMpra- 



ortkaliitMtaiid 
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dMdaxatianfn 
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wu teTT^d upon 
them: HaU; Uiat 

It VU QIllMC6t- 

Muy to shew that 
the dedaimtfam 
and notice was 
lead OTM and 
explaiaad. 



D V. RICHARDS moved for judgment against the casual ejector. The 
aflBdavit stated, in the usual terms, that the deponent had served the 
tenants in possession of the premises, with a true copy of the declaration in 
ejectment; but instead of shewing that the declaration and notice had been 
read over and explained to them, it was stated ** that the tenants having ex- 
pected to bie served with the said proceeding, expressed their knowledge of 
the intent and meaning of the declaration and notice." 



T1NDAL9 C. J.-^I think that is sufficient. 



Rule granted (a). 



(a) See Doe d. Downet ?. Roe, 1 Har. & W. 67I. 



WheieawttBMi 
metthediaareraf 
abiU 

atreflieeT< 
that it 
dae,aiidaAed 
him whether he 
had heacd of the 
diriwetefthe 
blU,aBdhere> 
plied Chat he had. 
and intended to 
call and pay it* it 
waeAeM that the 
defendant eould 
not obiect that 
he had BO notiee 
of thedidkaaoar 
of the failL 



NoRRis V. Salomonson. 

A CnON on a Bill of Exchange by the indorsee against the drawer. — Plea, 
that the defendant had received no notice of the dishonour of the bill. 
At the trial before Mr. Serjeant Arabin^ at the Sheriff*s Court in London^ a 
witness was called^ who stated, that on the evening of the day on which the 
bill became due, he met the defendant at the theatre, when he asked him if 
he had heurd of the dishonour of the bill ? He replied, that he had received 
a very civil letter upon the subject of the dishonour, and that he should call and 
pay the hill. The witness could not recollect the precise words which were used 
by the defendant. The learned judge was of opinion that this was sufficient 
proof of the notkn) of dishonour, and a verdict was found for the plaintiff. 

Gumeff moved to set aside the verdict, and to enter a nonsuit, on the 
ground of miadirection. He submitted, upon the authority of Hartley v. 
Case (a), that there was no evidence to prove the notice of dishonour. 

TiNDAL, C. J. — This comes within that class of cases where strict notice of 
dishonour is waived by the defendant's own conduct (6). I think we ought 
not to disturb the verdict. 



The other Judges concurred. 



{a) 4 BiTD* & OrMS. 339. 



Rule refused (ft). 
(6) See Phiptom v. KneUer, 4 Cowp. 285. 



Power v. Horton. 



ThJ^uuShuMd 'THOMAS obtained a rule urn, calling upon the plaintiff to shew cause 
topant a m ^jjy there should not be a new trial. The action was brought to recover 

riTt Conn, npon the amount of a builder's bill, and at the trial, before the under-sheriff of 

the gtoand that 

the under«iheTiir 

teftued to alhm the defendant** attoniey to croM-examine some of the plaintiff't witoeues, it appearing that 

the cion-esamination was nnneeeuary. SewMe, that the Court will not require an under>«herifr to make 

an alBdatit of dieantftanoet which occurred at the trieL 
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Warwicky a verdid was found finr the pldntiff, for 51. 16t. M. The grcmnd 
upon which the role was moved, was that the ander-eheryT refused to aUow 
the defendant's attorney to cross-examine the plaintiff's witnesses. 

Gale shewed cause, upon an affidavit made by the plaintiff's attorney and 
one of the witnesses, which stated that the under-sheriff had refused to allow 
the defendant's attorney to cross-examine certain labourers item by item, as to 
the reasonableness of the plaintiff's charges, these witnesses being examined 
for the mere purpose of proving that the work had been done ; the reason- 
aUeness of the charges was proved by surveyors who had been subjected 
to cross-examination. It also appeared that the defendant called witnesses, 
who vrere examined as to the unreasonableness of the charges. The under- 
sheriff, upon an application being made to him, expressed his willingness to 
make an affidavit of the facts which occurred at the trial, if he should be re- 
quired by the Court to do so. 

Thomas was heard in support of the rule. 

TiNDAL, C. J. — No doubt, if the under-sheriff misconducted himself at the 
trial, the Court would interfere, but this is not a case of that description. It 
seems that the under-sheriff did prevent some cross-examination, but we must 
allow him to exercise some discretion in the management of a cause. 
Here, it appears that vritnesses were called for the defendant, and the plaintiff 
nevertheless obtained a verdict. The rule must be discharged. 

Park, J. — I am of the same opinion. The under-sheriQ^ vrould frequently 
be placed in a disagreeable situation if he were required to make an affidavit 
of the focts which occurred at the trial. 



Com. P/tat, 

FOWBB 

V. 
HORTON. 



VAUoHAif, J., concurred. 



Rule discharged. 



Beeslet's Bail. 



ydNDREtf^, Seijt, opposed the bail upon the ground that one of the bail 
was the drauTer of the bill of exchange, the subject of the action, defendant 
being the acceptor. He contended that the plaintiff, as indorsee, already had 
the drawer's security, he being liable to be sued on the bill. 

W. H. fFatwfij in support of the bail. — ^The bail states, in his affidavit, that 
be is worth the sum required, over and above all his just debts, which in- 
cludes his liability on this particular bill. There is no principle upon which 
to found this objection : it differs from the case of an acceptor becoming bail 
for the drawer, because the acceptor is there primarily liable to pay the bill. 

BosANQuiT, J., referred to Harru v. Maniey (a), Mitchell's bail (6), 
BameidaU v. StreUan (c), and other cases referred to in Arch. Prod 168, 
Srd edition. 

Cur. adv. mdt. 

U) 2 Bos. & Pul. 526. (6) 1 Chitty Rep. 287. 

(c) 2 Cbitty Rep. 79. 



Jam.\lik. 
In ao action 
against di« aooep* 
tor of a bill of 
exchange, it is no 
objection to bail 
that he is the 
drawer of the bilL 
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Com. P/eai, 

Brkslry's 
Bail. 



On a subsequent day, Park, J. ^ intimated that the objection could not 
be supported. The case of Bamesdall v. Stretion (a) was decided upon the 
ground that the. drawer was liable, as the drawer of another dishonoured bill. . 



I 



Bail admitted (6). 

a) 2 Chitty Rep. 79. 

6) See also Jnott^mottM, 1 Dow. P. C. 183. Croti t. ff^/ftonu, 1 Tyr. 531. 



Jdm.2Sth. 
in Miompcit by 
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Henry v. Burbidge. 

T^EMURRER to a declaration on a bill of exchange. The declaration 
stated, that the defendant had been summoned to answer the plaintiff 
by virtue of- a writ issued on the 4th day of November ^ 1836. For that 
whereas the defendant, on the 15th March, 1836, made his bill of exchange 
in writing, and directed the same to one Pearson^ and thereby required 
Peanon to pay to the order of the defendant 29/. ISs, lOd, four months after 
the date thereof, which period has now elapsed, and the defendant then 
indorsed the said bill to the plaintiff; that Pearson did not pay the said bill, 
although the same was presented to him on the day when it became due, 
whereof the defendant then had notice. And whereas also the defendant, on 
the 1st November last, was indebted to the plaintiff in SOL for the price and 
value of goods then sold and delivered by the plaintiff to the defendant and 
at his request, and in 30/. for money found to be due from the defendant to 
the plaintiff on an account then stated between them. And the defendant 
afterwards, on the day and year last aforesaid, in consideration of the last- 
mentioned premises respectively, then promised the plaintiff to pay the said 
last-mentioned several monies respectively to the plaintiff on request. Yet 
the defendant had disregarded his promises, and had not paid any of the said 
monies or any part thereof respectively, to the damage, &c. 

Demurrer to the first count, which stated the following causes of demurrer : 
that it did not appear by the said first count that the bill therein mentioned 
became due or payable before the commencement of the suit; and that the 
words *' which period has now elapsed," contained in that count, have refer- 
ence to the date of the declaration, and not to the issuing of the writ ; also, 
that the said first count contained no promise by the defendant to pay the 
monies therein mentioned, or any part thereof. 

IVTiUehurtt for the defendant abandoned the first ground of demurrer 
upon the authority of Otioen v. Walters (a). As to the second point, this is 
an action of assumpsit, and it is necessary to allege a promise made by the 
defendant. [Tindal, C. J. — It lias been held, that the statement of an 
agreement between the parties imports a promise.] That was decided in 
Mountford v. Norton (6), but there the declaration stated, *' that at the time 
of making the promise and undertaking thereinafler mentioned," divers goods 
were for sale, and then an agreement was stated between the parties. Starkey 
¥. Cheeseman (c) may be relied on on the other side. There in an action 



(a) 5 Dow. P. C. 324. 

(6) 2 Bos. & Pull. N. R. 62. 



(c) 1 Lord Raym. 538. 1 Salk. 129. 
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against the drawer of a bil)» it was objected in arrest of judgment, that it was 
not stated in the declaration that the defendant promised to pay the money, 
and it was held that it was not necessary to lay an actual promise. That 
wonid be an authority in the present case, if this were an application to arrest 
the judgment, but the objection is now raised on special demurrer, and the 
plaintiff must shew his declaration to be strictly regular, and an assumpsit 
must appear. The rule T. T. 1 W. 4, which gives the forms of counts on 
bills of exchange, contains the following directions: — ** If the declaration con- 
tains one or more counts against the maker of a note, or acceptor of a bill of 
exchange, it will be proper to place them first in the declaration ; and then in 
the general conclusion to say, promised to pay the said last-mentioned several 
monies respectively.*' From the framing of this declaration, it would seem 
as if this direction had been improperly observed in the present instance : but 
the forms which are given contain a promise to pay by the maker. 

Martin, contra. — Nothing depends upon the forms given by rule T. T« 
1 W. 4, as they were issued merely for the purpose of diminishing the pro* 
lixity of pleadings, and were intended only as illustrations for framing plead- 
ings in a more concise manner. Starkey v. Cheeseman (d) is directly in point. 
In Bayley on Bills (&), it is said, that the averment of a promise to pay is 
unnecessary, ^ in an action against either the acceptor of a bill or the maker 
of a note, and it may be doubted whether it is essential in any other." In 
fFtgerdoffe v. Keene (/), which was an action against an acceptor, Fortescuey J. 
remarks : — ^^ There is another answer to the objection, and that is, that the 
plaintiff needed not set out any promise at all. Lowther v. Conyers^ which 
was upon a promissory note, and they had left out svper $e assumpsit^ and 
yet it was held well enough, for the law raises a promise." It is difficult to 
see any reason on principle why the rule should be different, in an action 
brought against a drawer. The drawing as well as the accepting of a bill 
imports m promise to pay. 

TiNBAL, C. J. — ^This being an action of assumpsit against the drawer of a 
bill of exchange, a promise to pay ought in strictness to be inserted in the 
declaration. Mr. Justice Bayley seems to have doubted whether it is neces* 
sary. Starkey v. Cheeseman (d) was decided after verdict, but it does not 
therefore follow that such an objection would not have been fatal on special 
demurrer. If the averment may be omitted in this case, I do not see why it 
may not be left oot in a declaration for goods sold or money paid. In this 
ease where the only proper form of action is in assumpsit, the promise ought 
to be stated. 



Cm, Pieat, 
Hknky 

V, 
BUKBIOOS. 



Park, J., and Vauohan, J., agreed. 



Judgment for defendant. 



(<0 1 Salk. 128. 1 Lord Bay. 538. 
(e) 5 ed. 408. 



(/} Strange, 214. 
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The Skinners* Company t;. Jones. 



and b! u s^tV, nPHIS was ao action on a bond for 400/., which recited, that the master and 
^SJiiSy^ wardens of the Skinners' Company had advanced to one Jameg Butler 

^iUntiff«-^^a*nd ^ ^^^"''^ ^^ 200/. according to certain trusts reposed in them; the defendant 



the cundiiiou of consenting to be surety for the repayment of the same ; — and the condition 
thati4.thoaidpay of the Said bond was such, that if the said James Butler, his heirs, executors, 
intemt ofthtf' or administrators, should well and truly pay, or cause to be paid, unto the 
the°Stitf^dl? ^^ master and wardens, their successors, or assigns, on the 1st day of 
tSd'ywlri^in. ^OTck then next ensuing, the sum of 5/. of lawful English money, being 
^•J^' •;*'**'**• tiie first year's interest on the said sum of 200/., at the rale of 2L lOt. per 

principal sum, on •' n ^ 

iiM>\tx March, cent, per anjunn^ and on the Istday o( Marck^ 1834, the like sum of 5/. of 

pay the int like lawful money, being the second year's interest as aforesaid, and on the 

unm*h?3>^^ 1st day of March^ 1S35, the sum of 205/. of like lawful money, being the said 

^.^the s^w, principal sum of 200/. with the third year's interest as aforesaid ; or in case 

in y™* iSa^^d *^® ^^ James Butler should, during any part of the said term of three years 

obuinedhUcer- durintT which he was to retain and hold the said sum of 200/. as aforesaid, 

1833. ^.Dot fall mto decay by riot or ill husbandry, or any dishonest or immoral conduct, 

nrinri^LTsiimln then if the said Francis Jones (the defendant), his heirs, executors, or admi- 

wasta^^'the nistrators, should well and truly pay, or cause to be paid, on demand, unto 

piei^t?hiscerti. ^^® ^^ master and wardens, their successors, or assigns, the full sum of 

flrmto In bar>- 200/. with interest for the same after the rate aforesaid, from the date of the 

arid, that the _ 

bond wait for- abo?e Written obligation, or from the last day up to which the interest of 
bankruptcy, and the Said sum of 200/. shottld havc been paid, as the case should happen, then 
qoent M]^t the aboTe written obligation should be void, but otherwise should be and 
S^aWe JTedH? !«««"« »» ^i" fo«» and virtue. The declaration then sUted, that although 
drtit wiJ^hSj. *^* ®*"^ James BtUler duly paid the said two several sums of 5/. each, being 
fore prov«abia the first two ycars' interest as aforesaid, according to the said condition in that 
esute ofR.and behalf, to wit, on the said 1st day of March, 1833, and 1st day of March, 
wa«aUrt^the* 1834; and although the day in and by the said condition appointed for 
payment of the said sum of 205/. elapsed long before the commencement of 
the suit, yet the said James Butler did not on the said 1st day of March, 
1835, pay the said sum of 205/. according to the tenor and effect of the said 
condition in that behalf. — ^The defendant pleaded that Builer did not duly 
pay the interest which became due by virtue of the said writing obligatory 
and condition on the said 1st day of March, 1833, according to the form and 
etfeet of the said condition, but wholly neglected so to do, and therein failed 
and made default, whereby the said writing obligatory became forfeited ; and 
that after the said writing obligatory so became forfeited as aforesaid, and 
before the commencement of the suit, to wit, on the 11th day of June, 1833, 
the defendant became bankrupt ; and that the said debt in the declaration 
mentioned, and thereby demanded, became due and was payable, and the 
cause of action for or in respect thereof accrued to the plaintiffs before he, 
the defendant, so became a bankrupt as aforesaid. — Concluding to the country. 
The plaintiffs joined issue, and by the consent of the parties the facts were 
stated for the opinion of the Court on the following 

Case. 
By bond of the 1st March, 1832, stated in the declaration, the said 



action. 
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Jamet Butler and the defendant became jointly and severally bound to the ^^^- ^^* 
plBintifl& in 400/., subject to the condition stated in the foregoing pleadings. The SkinnerM' 
The sum of 200/. therein mentioned was adfanced as therein expressed, to Cimipany 
the said Jamea Buttery who paid the plaintiffs the first year's interest, viz^ 
5/. on the SOth March, 1833, and the second year's interest, vii., 5/. on the 
5(ft ^pri/, 1834, but he has not paid the sum of 205/. which was payable on the 
Ist day ofMarchy 1835, according to the said condition, or any purt Ihereof. 
The defendant, being a trader, committed an act of bankruptcy on the 10th 
June^ 1833, and a commission of bankruptcy was duly awarded and issued 
against him on the 11th JuTie, 1833, and he was thereon duly declared a 
baakrnpt, and on the 24th of August^ 1833, a certificate of his conformity 
was duly signed and allowed. After the Is^t March^ 1835, several appli- 
cations ibr payment of ^e 205/. were fruitlessly made to Jantes Butler, but 
Doi^lication was made to the derendant, as his surety, for payment of that 
sum unti] the 20th May, 1835, nor did the defendant receive any notice from 
the plaintiflb that they should look to him for payment of either the principal 
or interest before the last-mentioned day. The plaintiffs never proved, or 
diimed, or attempted to prove any debt whatever on the estate of the defen- 
dant under the commission issued against him. The question for the opi- 
Bion of the Court was, ** Whether the bankruptcy and certificate of the 
defendant bar the claim of the plaintiffs in the present action?*' 



/. Henderson for the plaintiffs. — This is neither a debt due from the 
Imnkrupl mt the time when he became bankrupt, nor a claim or demand made 
proveable by the 6 Geo. 4» c 16, so as to be discharged by the certificate 
onder the 12l8t section. 

The distinction between a debt due from the bankrupt whether payable at 
the time of the bankruptcy or not, and a collateral engagement, as to which it 
was at the time of the btrnkruptcy doubtful, whether it would ever terminate 
in a debty has been long established; Ex parte Adney (a), Alsop v. Price (6). 
It will be contended that the present case is distinguishable, on the ground 
that the bond had become forfeited before the bankruptcy. At the time of the 
bankruptcy nothing was payable ; the first instalment payable on the 1st (^ 
Marth^ 188S, having been already paid, and the other instalments not being 
payable till periods subsequent to the certificate. Admitting that aolvit pott 
Hem could not have been pleaded to an action brought at the time of the 
bankruptcy, altiiongh all that was payable up to that time had really been 
paidf and that the lapse of the short time during which the principal delayed 
payment of the 5/. payable on the 1st of March, 1833, worked a forfeiture, 
ftiH no capacity of proof on the surety's estate was acquired. The stat. of 
8 ft9W.3. c. 11, 8.8, would have prevented the plaintiffs from recovering 
more than 1«. damages, for the breach which had taken place in non-payment 
00 the very day, the sum then payable having been paid ; and the judgment 
could not have been rendered available against the surety as to the sum now 
claimed, unless and until default was subsequently made by the principal 
in payment thereof. — If the principal had become bankrupt, there could be no 
question as to his discharge. As to him the sum now claimed was then 
(Uritum in presently solvendum in futuro. But from the surety, the amount 



(0) Cowp. 460. 



(6) I Doug. 160. 
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Com, Pieats was not then a debt nor even certain to become one. What could the plain-. 
The Skinnenf tiffs have proved on the bankrupt estate of the surety ? Not the penalty, for 
Company ^i^^^^ ^^ ^^^^^ proveable (21 Ja. 1, c. 19, s.9). Not the amount due on the 
Joins* Ist Marcht 1S33, for that had been ahready paid. Not the future amounts^ 
for it depended on the future will and power of the prindpal to pay at the 
day, whether they ever would become debtn from the surety. If proveable at 
all, th^ could only be proveable as contingent debts under the 56th section of 
the Bankrupt Act. There are no doubt cases of annuity bonds where a for- 
feiture antecedent to the bankruptcy has been held to confer a right of proofs 
for there, as observed by Lord Mansfiddj C. J., in Wyllie v. Wilkes (r), 
*^ yon may have a value set on your annuity and come in as a creditor under 
the commission." The present is clearly not an annuity bond, though an an- 
nual payment of interest is provided, Winter v. Mouseley (d), A forfeiture 
has never been held to render proveable a claim incapable of valuation. On 
the contrary, in the case of The Overseers of St. Martin-in-ihe- Fields v. 
Warren (e), a bastardy bond having become forfeited before the bankruptcy of 
the obligor, an action founded on subsequent breaches was held not to be 
barred by the certificate of the bankrupt. Lord EUenborough obser\'ed that 
*' this was a debt upon a contingency, and one too in its nature wholly inca- 
pable of valuation, .and, therefore, in my opinion, not proveable under the 
commission. The case of an annuity is an exception to the general rule ; 
there, indeed, the Courts have allowed the amount of the contingent debt 
to be valued and assessed ; but there you may estimate the duration of life.'* 
So in Clements v. Langley (/), where, at the time of the bankruptcy, there 
had been a forfeiture by reason of the non-payment of certain interest, which 
was subsequently paid, the same distinction is recognised, and the judgment 
delivered by the judgres there fully explains and supports this point of the 
plaintiff's case. Assuming that for the purposes of pleading the bond had 
become forfeited, the nature of the claim on the surety remained unchanged^ 
and being contingent and incapable of valuation could not be proved. 

That the contingency was such as could not be valued seems clear. How 
could the commissioner calculate the chances whether Butler^ the principal^ 
might or might not pay the sums to become payable in 1834 and 1835, or might 
sooner fall into decay and be called on for earlier payment according to the 
condition of the bond ? An annuity has a tabular value. But by what pro- 
cess could the probability be measured in the present case ? It was impos- 
mble for the commissioner to value the contingency on which the debt 
depended, and if it could not be valued it could not be proved. If any 
jauthority were wanting, a crowd of cases might be referred to, to shew 
that a claim which at the time of the bankruptcy was incapable of being 
ascertained in amount, is not barred by certiBcate, on afterwards becoming 
absolute. Jiwood v. Partridge (^), Boorman v. Ncuh (A), Yallop v. 
Ebers (i), Thompson v. Thompson (k). Where it is incapable of valuation it 
is incapable of proof: Lancaster Canal Co. v. Dilivorth (/), Ex parte Davis 
reWentworih (m), Ex parte Marshall (n). Ex parte Tindal was the subject 

(c) 1 Doufl^. 509. (0 1 Barn. & Adol. 698. 

(rf) 2 Bam. & Aid. 802. ^k) 2 Bing. N.C. 168. 1 Hodges, 225. 

(e) 1 Barn. & Aid. 491. (/) Montag. Rep.27. 

(/) 5 Barn. & Adol. 372. (m) Montag. Rep. 121 & 297. 

(p) 4 Bing. 209. (n) Montag. & Ayrton, 1 18 & 145. 
; CA) 9 Barn. & Cri^. 145. 
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l>r conflicting judgments (o), but was finally decided, on the ground that the ^t^^' 
contingency was capable of valuation (p), and that contingency was valued The skiimert* 
by an actuary (q). Company 

The same circumstance, viz. the incapacity of valuation, seems equally to Jamt. 
shew that the amouut could not be proved under the first part of the 56th sec. 
of the Bankrupt Act, by which the commissioners are required to ascertain the 
value, and admit the proof—" Lex neminem cogit ad impossibilia^** avd if the 
value could not be ascertained, the proof could not be admitted. But it will 
be said that the case is within the second part of the clause, and that the 
contingency having now happened, the creditor may now " prove in respect 
of his debt, and receive dividends with the other creditors, not disturbing 
former dividends." It may be doubted whether this second part of the clause 
applies to any debts, which if the contingency had not happened, would not 
have been proveable under the first part Where the legislature intended to 
confer on claims incapable of valuation, at the time of the bankruptcy, the 
capacity of being proved when the contingency ceased, it has done so in 
express terms, as in the instances of bottomry and respondentia bonds, and 
policies of insurance, by the 53rd sec. Ex parte Grundy (r) may be cited, 
but there the present point was not, as the case is reported, noticed in any 
. way, but it certainly was not taken for granted at the bar, but as is under- 
stood from a gentleman engaged in the case, was strongly urged, and on 
account of its not being decided, an appeal would have been brought, if it had 
been practicable in bankruptcy. Ex parte Letei^ (s) is very shortly reported. 
It is there stated that the reasoning was the same as in Ex parte Tindal (o) 
before the Vice-chancellor, whose decision on this point was overruled by the 
Lord-chancellor on appeal (o), and not sustained on the final hearing (/). In 
other respects the decision in Ex parte Lewis rests on that of Ex parte Grundy y 
where the point was never noticed by the court In some cases iu the court 
of review, opinions favoring to a certain degree the proposition, that debts not 
at the time of the bankruptcy capable of valuation are proveable when the 
contingency happens, have been expressed by the judges. Their judgment in 
the latest case of the sort viz. Ex parte Simpson (u), may be considered as 
embodying their views on this subject. Sir T/ios, Erskine observes, " My 
opinion has always been, where the contingency on which the payment of a 
debt depends, happens before the declaration of a final dividend, and before 
the bankrupt has obtained his certificate, the creditor may and is bound, under 
the latter branch of the 56th sect, to come in and prove his debt under the 
commission, although at the date of the commission the debt was 
incapable of valuation." This, it should be observed, is a mere obiter dictum , 
the case being decided on another point. 

Limited as the proposition is, in the words of the chief judge of review, to 
the case of debts becoming absolute before final dividend and certificate, it is 
needless in the present case to question his honor's dictum. Whether a 
final dividend had been declared before (he 1st March, 1S35, does not appear 
in the special case. The 109th section of the Bankrupt Act directs the decla- 

(o) llonfag. & M< Arthur, 415 & 422« (s) Montag. M'Aithur, 426. 

{p) 8 BiDg. 402. (0 8 Bing. 402. 

iq) Mont^. & BMgJtk, 235. (u) Mootag. & AyrtoD, 563. 
(r) M (mtag. & M' Arthur, 293. 
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Cam. Pleat, ration of a final dividend (unless any part of the estate be outstanding) in 
The Skinnen' eighteen months after the commission. Here, when the contingency ceased, 
Company yjjj qjj ^^ jg^ March^ 1835, more than twenty months had elapsed since the 
•JoNit. ^^^- ^o dividend can absolutely be considered as final, except one that pays 
all the creditors in full. But in the opinion of the chief judge of bankruptcy, 
the debt, to become citable of proof, must have become absolute before cer- 
tificate as well as final dividend. Here the certificate was granted eighteen 
months before the contingency ceased. The defendant therefore must go 
a great deal fiirtber than this opinion of his honor does. He must contend 
that a debt, incapable of proof, by reason of its contingent nature, till long after 
certificate, is, whensoever the contingency may cease, proveable so as to be 
barred by the certificate. In the present case eighteen months had elapsed ; 
suppose eighteen years bad passed away, is the creditor who at the end of 
that time claims a debt which he never could claim before, to be told to look 
for payment to a fund which is already paid away to others, and in which 
while it existed he could not participate ? Is he then to be invited, in the 
language of the clause, to '^ prove his debt, not disturbing former dividends?'' 
Such a conclusion would be inconsistent with the spirit of the Bankrupt Act, 
which plainly contemplates the right of the creditors to share in the bankrupt's 
estate, and the right of the bankrupt to exemption from future liability, as 
correlative ; and there is nothing in the letter of the act to constrain the Court 
to adopt such a construction. 

PUhj contra. — ^The only question is whether there was a debt due from the 
defendant to the plaintiffs at the time of the bankruptcy. If there was, the 
defendant is clearly entitled to the judgment of the Court, because it ought 
to have been proved against the estate, and that not being done, the defend- 
ant's certificate is a bar to the action. The bond became absolutely forfeited 
on the Ist March^ 1833, when default was made in the payment of the inte- 
rest then due, according to the condition. The defendant became bankrupt 
in Ji£ne, 1833, and obtained his certificate in the August following. Now the 
payment of the interest on the 30th March was not equivalent to payment 
on the day required. At common law payment of the principal and interest 
afler the day mentioned in the condition was no discharge, and stat. 4 Anne, 
c. 1 6, sec. 12, therefore enacted, that if the obligor had, before action brought, 
paid to the obligee the principal and interest due by the condition of the 
bond, though such payment was not made strictly according to the condition, 
yet it should nevertheless be pleaded in bar of the action. But this bond is 
not within the protection afforded by that statute, but it falls rather within 
the provision of 8 & 9 W.3, c. 11 ; and in Murray v. the Earl of Stair (t?), 
Holroyd, J. said, '' It is perfectly clear, that if this bond be within the 4 & 5 
Anne, c. 16, it is not within the statute of 8 & 9 W. 3, c. 1 1," which opinion 
was recognized by Tindal^ C. J. in Smith v. Bond (w). 

If it were necessary to discuss the cases which have been decided on the 
56th sec. of 6 Geo. 4, c. 16, the defendant would rely on Ex parte Winchester 
(j:), Perkins v. Kempland (y). Ex parte Tindal (z). Ex parte Lewis (a), 
Thompson v. Thompson (6). 

(o) 2 B. & Cress. 93. («> 8 Bin|^. 402. 

(ir) 10 Biog. 132. (a) 1 Mont & M< Arthur, 426. 

(») I Atkyns, 116. (6) 2 Deacon & Chitty, 126. 
(y) 2 W. Black. 1106. 
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J, Hendermm in reply. — The forfeiture of the bond worked no change in ^"** ^^»»- 
tht nature of the debt, for the purposes of proof. At the time of the bank- ThuSkiouen* 
Tuplcy, the non-payment until* some days afier the 1st March, 1833, of the Cumpany 
5/. then paymble* might haye sustained a judgment, but under that judgment Joiwl 
payment eould not have been enforced as to the sum now in question against 
the surety, unless and until default was subsequently made by Butler ; and his 
assignees were not in a worse situation than himself. No action was in bici 
commenced; but even if a judgment had been obtained against the surety, 
the only consequence would have been that he would have become a surety 
on record, instead oi a surety by specialty. The debt still remained as con- 
tingent as ever ; the judgment left it still as uncertain as it was on the bond, 
whether Btdier would pay the future sums at the day ; in which event, the 
defendant never would have been liable on the judgment in that respect If 
the technical circumstance of the forfeiture of the bond makes no difl&renoe, 
then the priociples recognized and established in ThompMon v. Th/^mpson (c), 
govern the present case. There, as here, the contingency was incapable of 
valuation at the time of the bankruptcy. 

To adopt the conclusions urged for the defendant must in oneway or other 
lead to manifest injustice and inconvenience. If, on the bankruptcy, the plain* 
ti& were admitted to proof of the sum now claimed, making only a rebate of 
interest, then the creditors of the surety would be deprived pro tanto of pay- 
ment, in favor of those who were not, and might never become creditors. If 
a daim might have been made, and the dividend postponed till the contingency 
ceased, then the creditors would be delayed till it was ascertained whetlier 
Butler could or should pay at the days appointed, or fall into decay, and be 
sooner called on for payment, or be discharged by the obligees, by giving time 
or otherwise. If the debt is held proveable under the second branch of the 
56th sec., then the plaintiffs are deprived of their remedy against the surety, 
without having the opportunity of that participation in the estate of the bank- 
rupt, which is the condition and price of the discharge of the bankrupt. 

TiNDAL, C. J. — ^The question in this case is, whether this debt was prove- 
aUe against the estate of the defendant at the time of his becoming bankrupt. 
It is not necessary to consider the various cases which have been decided 
upon the 56th sec. of 6 Geo. 4, c. 16; for, upon the best consideration which I 
can give to this case, I think that in point of law the bond had become for- 
feited before the bankruptcy, and that the debt might have been proved under 
the commission. The two obligors are jointly and severally bound, as if 
Kparate bonds had been given : the condition is, that if Butler should pay 
the first year's interest on the 1 st March^ 1833, and the second year*s interest 
OQ the 1st Marchy 1834, and the third year's interest together with the prin- 
cipal sum, on the 1st Marchy 1835, then the obligation should be void ; but 
otherwise should remain in full force and virtue. It is stated in the case that 
on the 1st of March^ 1833, Builer made default in payment of the interest, 
and, in a court of law, the bond thereupon became forfeited. If things had 
remained in this state until the 11th of June following, the date of the bank- 
raptcy, it could not have been contended that the bond had not become for- 

(e) 2 Bbg. N. C. 168. 1 Hodgei, 225. 
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Cam, Ptftu. feited. But it is contended for the plaintiffs, that in consequence of the first 
The Skinn«>r»' year's interest having been paid and accepted on the 30th of ATarc A, 1833, the 
Coiniiany l^gsl effect of the default was thereby waived. I know of no principle of 
JoMsa. 1^^ to support that proposition. The very circumstance of the passing of the 
Stat 4 & 5 Anne, c. 16, shews that a plea of solvit post diem would be insuf- 
ficient, and in Com, Dig. tit. " Accord *' (A. 2), it is said, " So accord is no 
plea where a certain duty accrues by the deed merely : for a deed ought to be 
avoided by a matter of as high a nature. As in debt upon a bill or bond to pay 
money," citing 6 Co. 44 a. But the statute is only applicable when the 
principal and interest are paid together, and therefore this bond was void as 
against the obligors, because the event provided for did not take place. I 
am not prepared to say that a court of equity would not have interfered U\ 
prevent the party from proving the debt ; I neither affirm it nor deny it. AIL 
that we are called upon to say is, that the legal construction of this condition 
is, that the bond became forfeited, and the penalty became the debt which 
was due, although only the money actually lent, minus the interest which was 
not due, would have been the amount proved against the estate. T am there- 
fore of opinion that the debt being proveable, and it not having been proved, 
the certificate is a bar to this action, and our judgment must be for the 
defendant. 

Park, J. — I am of the same opinion. The case has been very ably argued, 
and at first I was inclined to think that this was a contingent debt. It is 
admitted that the bond was forfeited in March^ 1833, and if at that time pro- 
ceedings had been taken against the surety, the amount could have been 
recovered. What the Court of Chancery would have done I cannot say, but 
I think the bond being forfeited, the debt ought to have been proved under 
the commission, subject probably to a rebate of the interest which was not 
then due. 

V AUG HAN, J. — Upon looking attentively at this case, I feel no difficulty in 
deciding it in favor of the defendant. The 121st sec. of the 6 Geo. 4, c. 16, 
directs that every bankrupt who shall have duly surrendered and in all things 
conformed himself to the laws in force concerning bankrupts, shall be dis- 
charged from all debts due by him when he became bankrupt, and from all 
claims and demands thereby made proveable under the commission. That 
being so, the question is, whether this debt was proveable under the commis- 
sion? The bond makes the first year's interest payable on the 1st March^ 
1833: default was made in that payment, as it was not paid until the 30th 
March^ and the defendant became bankrupt on the 11th June following. 
Under these circumstances, it cannot be successfully contended that the 
default could be purged by a subsequent payment of the interest, and I am 
cf opinion that this debt was proveable under the commission. 

Judgment for the defendant. 
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Com, Pleas, 

Doe, d. Thomas, r. Watkins. jcJTlTei. 

'UJECTMENT. — At the trial cif the cause at the last assizes at Car* when an attor- 

narvony the lessor of the plaintiff^ afler having given the defendant ^y b^ionKiog"t^ 

nodce to produce a deed, which he failed to do, produced an abstract which JJli'ormotSiS^, 

contained a recital of the deed, as secondary evidence of its contents: ««ninedtheUiie 

' -^ ' of on* who de. 

lod called Mr. Chwch^ an attorney, to prove that he had examined the tired to bomm 
distract with the original deed. The circumstances under which the wit- gan/ ifm 



Ben had seen these documents were these : One Williams had mortgaged nution ofllttor 
the premises, sought to be recovered, to the defendant ; and Willianu being |f2^^d"^ 
desirous of paying off the mortgage debt, his wife applied to Churchy Scaion to^h- 
snd inquired whether he could effect a transfer of the mortgage. Church Tiieged. aithouKb 
mentioned the name of one of his clients, who had money to invest, but he lent. anTtiie 
requested to see an abstract of the title to the premises. fFilUami accordingly ^h^'ibr* 
obtained an abstract from Jone», his own attorney, and Church examined it ^^^»8th« 
with the title-deeds, which were in the defendant's possession. He then 
discofered a defect in fFtUiamt's title, and thereupon declined to proceed 
farther in the business, and no money was advanced. Church did not make 
toy demand upon WiUiam9 for his trouble in examining the deeds, &c. The 
lessor of the plaintiff in this action relied upon the defect in the defendant's 
title, which was thus discovered by Church. 

The counsel for the defendant objected that the witness having been em- 
ployed by fVilUamSy as an attorney, the communications between them were 
privileged. The learned judge received the evidence, but reserved the point. 
A verdict was found for the defendant, and a rule nUi for a new trial was 
obtained, by the lessor of the plaintiff, upon another question of law which 
bad been reserved. 

Chilton shewed cause. — This was clearly a confidential communication, 
and ou^t not to have been disclosed* In Turquand v. Knight (a), decided 
last Michadnuu Term in the Exchequer^ it was held that if the communica- 
tion made, related to a circumstance so connected with the witness's employ- 
ment as an attorney, as that the character formed the ground of the communi- 
cation, it was privileged from disclosure. Here the relationship of attorney 
and client existed. In Doe, d. Shellard^ v. Harris (6), Parkcy J., said, ^ I am 
of opinion that the privilege applies to all cases where the client applies 
to the attorney in a professional capacity." And in a late decision in this 
Coart, Taylor v. Blacklow (c), the cases upon tins subject were considered. 
There tlie defendant was employed to raise money for the plaintiff, and he 
disclosed certain defects in the plaintifTs title, by which he sustained damage, 
and it was held that an action would lie against the attorney ; and Vaughan^J.y 
observed, ^ 1 think that the contents of these deeds were a privileged com- 
munication, which the defendant could not have been compelled to disclose. 
The law has been' laid down too narrowly on that head by the counsel for the 
defendant ;" and Tindal^ C. J., intimated that he was of the same opinion 
on that point. 

J. Ecam and E, V. Williams^ contra. — Taylor v. Blacklow (c) is distiu- 

(n) SiiK-e repofted. '2 Mec & Wei. 98. (c) 3 Bing. N. C. 235. 

l4) 5 Car. & P. 593. 
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Com* Pleat, guishable, because there the client sustained 8pecial damage, and the relatioii- 
Doxyo^THOMAay ship of attorney and client existed : but that is not so in the present case. The 
•'• witness was attorney to the lender of the money, and Jones^ who furnished 

the abstract, was H^iUiams^s attorney. And the decision in that case goes to 
this extent, that if the defendant had been a scrivener, he would have been 
liable to be sued. The real question is, whether this case comes within the 
dry rule of law which has been established, as to communications made to 
attorneys by their clients. It does not depend upon whether or not there has 
been a breach of confidence, and the term, ** confidential" communication, is 
Incorrect, because confessions made to clergymen, or others who are not of the 
legal profession, may be disclosed. Lord TenterdeUy C. J., was of opinion that 
the privilege was limited to communications which related to a suit which had 
been or was about to commence (c2), although in Greenough v. Gaskdl (e), 
Lord Brougham vras of Qpinio]> that the privilege vras not so restricted. In 
Sugden^ Vend. 8f Pur. (/), it is said that the privilege does not extend to 
communications from collateral quarttiars, although made to the attorney in 
consequence of his character of attorney ; Spenceley v. SchuUnburgh {g)» 
So here the application came from a collateral quarter, and the scrutiny of 
the title by .the attorney was in his character of attorney to his client, who 
had instructed him to lend the money on security. 

TiNDAL, C. J. — The question in this case is, whether Church was speaking 
of a transaction in which he was engaged as an attorney. It appears that he 
had various sums of money to lend, belonging to his clients, and that he 
was applied to by Mrs. Williams for a loan of money, to enable her husband 
to pay off a mortgage. Now I cannot perceive how it can less be said that 
she consulted him as attorney, because he held the money as the attorney 
of other persons. It appears that Church desired to be furnished with an 
abstract, which was accordingly sent to him. This was the employment of 
one attorney by the borrower and lender, which is by no means an unusual 
occurrence, >and I think the attorney ought not to be allowed to disclose infor- 
mation which is thus obtained. Suppose the transactwn had been onnpleted ; 
A bill of costs would have been made out by the attorney against fViUiami, 
He would have charged for inspecting the deeds and perusing the abstract, 
and probably would also charge the usual procuration-fee. If this had oc- 
curred, could it be said that the relation of attorney and client did not exist 
between these parties ? If only one attorney is employed between a mortgagor 
and mortgagee, it would be a great evil if the attorney were allowed to 
disclose any defects which he might have discovered in the title of the mort- 
gagor. This case seems to me to be within the principle laid down, at least 
in later times, and I think this evidence ought not to have been received ; but 
the case must go down for a new trial. 

» 

Park, J. — ^This case is like Taylor v. Blacklow (A). Reference is there 
made to a passage in Corn. Dig. (i), which is exactly in point. It lias 
been contended that Church was attorney for the lender of the money, but 
that point is met in my Lord Chief- Justice's judgment, in Taylor, v.Bla^cklow, 

(d) Wadtworlh v. Ham$haw, 2 Brod. & (» 7 East, 357. 
Bing. 5. C/ark v. C/arA, 2 Moody & Biol., 3. (A) 3 Bing. N. C, 235. 

(e) 1 Mylne & JCeene, Q8. (i) Com. Dig, Tit. Action on the case, 
(/) 2 Vend. & Purch. 299. 9th edit. . A. 5. 
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Vauohan, J. — I am of the same opinion. The question is, whether the <^Mf Pieat. 
idaf ion of attorney and client existed, and I cannot understaiid the evidence Doi^Tuomas, 
except hj supposing that it did exist Nobody can doubt but that the at- ^* 

tomey was professionally consulted for the purpose of raising^ a loan of 
money. 

Rule abiolute for a new trial, upon terms agpneed upon. 



Richards and Wife, Executrix of Peggy Manley, de- 
ceased, V. Browne, Executor of Dennis Withers 
Wade, deceased, who was Executrix of William Barry 
Wade, deceased. 

Jan, 23rd. 

THE plaintiffs declared on a promissory note, bearing date the 12th of Thoattoroerof 
April, 1816, by which fFiUiam Barry Wade, deceased, promised to pay SlS^^Vde! 
Pe§§y Manley, deceased, lOOZ., with lawful interest for the same. Also on Zu^SSSiiet- 
an account stated, between Peggy Manley, deceased, and Dennis fFithera {JL**? **JJySJ*h 
H^ade, as executrix of William Barry fFade. The defendant pleaded. First, ■tated tbai the 
That at the time of the commencement of the suit, and ever since, he had daiinth«d«bt 
bad no goods or chattels of fFilUam Barry iFade, deceased, at the time of ^^tS^, bouhathe 
his death in the hands of the defendant, as executor as aforesaid, or otherwise hnkidiTiduiiy. 
to be administered. And also that at the time of the commencement of the suit, *!^ jiajing p/ta 

the interest from 

aod ever since, he had had no goods or chattels of the said Dennis JViihers fFade, time to time. 

deceaied, at the time of her death, in the hands of the defendant, as executor mfWrwardtdiediD- 

•s aforeaaid, U> be administered. Secondly, No etfects of the said William fe^mi^t°thuT!ir 

jfasry fFade. Thirdly, Payments of several specialty debts due from Dennis w ftSThMiuT 

Witherg fFade^ and an allegation of others outstanding. Lastly, Full ad- ^y«*«^u- 

ninistration of all the effects of Denrus WitJters Wade, deceased. The plain- ^ testator be- 

^ ' queathed certain 

tins replied to the first and last pleas, that at the commencement of the suit guodttohiseze- 

the defendant had in his hands effects of William Barry Wade^ deceased, at with remainder to 

Oie time of his death, to be administered. The^^& 

At the trial before Bolland, B., at the last Taunton assizes, the following d!rin^h£^e. 

facts were proved or admitted. The plaintiff's wife was executrix of Peggy ^^^^ 

Mmdey, deceased. The plaintiffs sued, on a promissory note, for 100/., tor permitted b. 

fiven by WHUam Barry Wade to Peggy Manley in 1816, the interest on The executor of 

which had been regularly paid by William Barry Wade during his life, and (^rhTdM^soi- 

by Denms Withers Wade after his death, up to the year 1831. WiUiam X'ill5.roed 

Bflfry KFa<le died in 1825, bequeathing to Miss Dennis Withers Wade, his SSmthe tolStor. 

executrix, his household furniture, for her life, and after her death, bequeath- ^^^ ^^^ 

isritto Miss Sarah Chappie, Dennis Withers Wade died in 1832, leavinir goods, which the 

J ': , , , ^ '^^ » o executrix had 

oefendant her executor. neglected to die- 

In July, 1831, James Waldron, the plaintiffs' then attorney, wrote to the .he^d^^^n* 
Mmdant and his brother, on the subject of this promissory note, as follows : fwulnhnw!^ 

timf.aud that her 
executor ooght to 

" Richards and Wade. IkVJeb^JaSSg 

''Gentlemen, *' Wiveliscombe, 16th July, 1831. the goods. 

** As I am apprehensive we have in some measure misunderstood my 
clients^ demandy I wrile you by return of post. My clients do not claim 
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Com, PleuM, '^rom Miss Wade payment of this money as eiecutrix or administratrix of 

RuiuARiM ^* ^' ^^^» Esq., but they claim from Miss Wade individually. Miss Wadt 

V. having become liable, from payment of interest from time to time, of this 

^^ James Waldron.* 

Waldron was not called as a witness, and there was no evidence of his 
authority to write the letter, except that he at that time acted as plaintiffs' 
attorney. The letter was not stamped, nor was there any evidence of pay- 
ment made in consequence thereof. The plaintiffs had previously, in May^ 
1S31, given the defendant and his partner, who were the attorneys of Miss 
Wade, the following receipt for one year's interest of the sum claimed in this 
action: 

'* 1831. May 24. 
••Received of Messrs. R. and M. Browne^ by payment of Mr. James 
Waldron^ the sum of five pounds, being for one year's interest of one hundred 
pounds, due from Miss Dennis Withers Wade to us on the 12th of Jpril 
last ** William Richards^ 

" Peggy Richards.*^ 

Upon the death of Mr. Wade^ Miss Wade took possession of the furniture be- 
queathed to her for life, and upon her death, Miss Sarah Chappie, with the 
consent of the defendant, took possession of the same furniture, which 
had been bequeathed to her by the will of William Barry Wade. The 
plaintiflfs proved that the furniture was then in the hands of Miss Sarah 
Chappie^ and that it was worth 200/. A verdict was thereupon found for the 
plaintiffs, subject to the opinion of the Court on a special case, stating the 
above-mentioned facts. The question for the opinion of the Court was, 
whether, nnder the foregoing circumstances, the defendant was liable to pay 
the promissory note on which the plaintifls sued. 

Bere^ for the plaintiff (/?. Bayly^ jun., was with him). — It is clear that 
the maker of the note was liable upon it, and that he left assets sufficient to 
pay it If an executor assents to a specific legacy, and there is ultimately 
a deficiency of assets to pay the testator's debts, the executor is liable, and 
that although the deficiency should be occasioned by subsequent events, which 
he had no reason to anticipate. Williams* s Law of Executors y page 830. 
Here the defendant assented to the legacy received by Miss Chappie^ and 
neglected to discharge the debt due from the testator. It will be contended 
that the letter written by Mr. Waldron discharged Miss Wade altogrether as 
•executrix, and made her liable only in her individual capacity ; but if an 
action had been brought against her in her life-time as executrix, the letter 
would have afforded her no defence, and the defendant, as her representative, 
cannot be in a better situation. The letter is objectionable upon several 
oTOunds. First, It does not show. any consideration. Secondly, There is no 
memorandum in writing to satisfy the Statute of Frauds. Thiitlly, The letter 
only contained a proposition, and it does not appear whether it was after- 
wards acted upon, or whether the terms of it were acceded to ; and Fourtlily, 
If it be taken to be evidence to show a new contract substituted for the oM 
one, then it required a stamp. Nor is there any plea to meet the Count 
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in the declaration on an account stated with Miss Wcuie as executrix, so that Cuot. PUa»m 
dot there is an admisraon on the record that she was liable as executrix. 

Another objection is, that under the plea of plene adminiBlrcmt the de-' 
fendant could not prove that he had assented to the legacy to Miss Chappie 
without notice of an undischarged debt. That plea only puts in issue such 
payments as are made in the due course of administration ; and if a debt of 
an inferior nature is paid before notice of the existence of a debt of a higher 
nature, it must be pleaded specially ; and the same principle would be appli- 
cable in this case. In Davis v. Blacktoell (a), it was held that if an executor 
paid legacies six months after probate, he could not plead such payment in 
discharge of an action on a covenant made by the testator ; altliough in 
C^Uea WdUr-works v. Cowper (6), the Court refused to interfere afler a 
kpse of thirty years. But in this case it is found as a fact, that immediately 
ai\er the death of Miss Wade^ the defendant allowed Miss Chappie to take 
possession of the furniture bequeathed to her by Mr. Wade, and that is equi- 
talent to finding that the defendant has now the assets in his hands. 



Erie, for the defendant. — First, If a creditor is guilty of gross laches, and 
farther, if he by his own act induces the executor to administer the effects, he 
cannot afterwards make a claim upon the estate and sue the executor. Here 
the maker of the note died in 1825, and it is admitted that he was possessed 
of ample assets to pay the debt: in 1831 it appears, by the letter written 
to the executrix, that the plaintifis considered that she was liable in her indi- 
vidua] character. Now the plaintiffs seek to recover against her representa- 
thre, de baniM prapriis, on the ground that Miss Wade left assets belonging to 
Ihe testator. But it ought to be satisfactorily shown why no demand was 
made during so long a period, upon the estate of W. B. Wade, the maker of 
the note. The omission to obtain payment, coupled with the letter, which is 
express in its terms, and which was ¥rritten by the plaintiffs' attorney, clearly 
demonstrates that the plainti£& had accepted Miss Wade as their debtor. 
Ihe receipt, in 1831, is also given for money due from Miss Wade, not 
describing her as executrix. The effect of these transactions was therefore 
to di>charge Miss Wade in her capacity of executrix, and as her estate is ad- 
mitted to be insolvent, the plaintiffs are not entitled to recover. In Skyring 
X, Greenwood (c) it was held that the paymaster of a regiment, who had re- 
ceived an officer s pay, and in his yearly accounts had neglected to inform 
him that a reduction had been made by the Board of Ordnance, could not af* 
terwards sue the officer for the amount of the increased pay which they had 
ciedited him with ; and Abbott, C. J., said, ** It works a great prejudice to any 
man if, after having had credit given him in account for certain sums, and 
having been allowed to draw on his agent, on the faith that those sums be- 
kmged to him, he may be called upon to pay them back." So here, after the 
pfaintiffs had treated Miss Wade as their debtor, and had allowed her to treat 
the debt as being due from herself, it is too late to say now that any part of 
W. B. Wade's property are assets in the defendant's hands to pay the debt 
h Brooking v. Jennings (d) it is said that debts upon simple contracts may 
be paid before bonds, unless the executors have timely notice given them of 



(«) 9 Bing. 5. 

(*) 1 Esp. N. P. C. 275. 



(c) 4 B.& Crest. 281. 
{if) 1 Modern, 175. 
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Com. Pteui. those boiids. Harman v. Harman (e) alsa shows that the executor must have 
RiohIkiw ^^® notice given to him, or he will not be liable. It was upon the faith of the 
V. letter written by the plaintiffs* attorney that the defendant took a step in 

the administration, by allowing Miss ChappU to take the legacy, and every 
reasonable delay had then taken place. In establishing a rule on this point, 
there is a peril to be guarded against, because an executor may retain legacies 
in his hands for many years, saying that he fears that debts owing by the 
testator were still outstanding. [Vavghan, J. — I believe it is usual to take 
security from legatees.] But secondljf, no assets bebng^ng to W. B. Wadu 
have ever come to the defendant's hands to be administered. The testator 
gave the furniture to Miss Wade for life, and the remainder to Miss Chappie 
absolutely. If this life estate had been in one who was not executrix, and the 
executrix had assented to the taking of the goods by the legatee for life, with- 
out first satisfying the testator's debts, it would clearly have been a devoBtacUi 
and the circumstance that the legatee for life was the executor, makes no dif- 
ference. Miss Waders conduct, in holding and using the furniture during her life, 
leads to a conclusive presumption that she assented to the legacy. If there- 
fore the testatrix was guilty c^ a devastavit in her lifetime, then no assets 
belonging to her testator have come to the defendant's hands, and the de- 
fendant is not liable in this action. Afler the executrix had assented to the 
legacy. Miss Chappie might have maintained trover to recover this specific 
legacy, Doe^ d. Soye, v. Guy (/) ; and there are authorities to show that the 
assent to the pajrticular estate is also an assent to the remainder, Hyde v. Pair^ 
rat (g)f Welcden v. Elkingtan (A), LamptVs case (t)- 

Bere, in re^y, '^Brooking v. JeniMigt (Jk) shows that if an eaecutor relies 
on the payment of a simple contract debt befivre notice of a debt of a higher 
nature, it ought to be specially pleaded. The same rule is applicable here, if 
the defendant relies upon his want of notice of the plaintiffs' demand. The 
question whether the letter amounted to a notice would then have been raised. 
The real question is, whether the defendant had not a sum of 200/. in his 
hands, with which he ought to have discharged the plaintiffs' demand. 

TiNDAi., C. J.— The defendant has relied upon two objections : First, that 
the plaintifib have been guilty of laches, and have misled the defendant ; and 
secondly, that Miss fFade was guilty of a devastavit in her lifetime, and that 
the defendant is not in that case liable, because he had no assets to administer. 
As to the first objection, I am ready to admit that if a creditor does, by letter, 
or in any other manner, mislead an executor, so as to make him take a course 
in the administration which is not strictly legal, the creditor cannot after- 
wards avail himself of that which was done at his solicitation ; but this case is 
not within the reach of that principle. Miss fVade paid the interest to the 
plaintiffs during her life: she was executrix to her brother, the original 
debtor, and therefore the payments must be inferred to have been made, as 
executrix. It is true, there had been a communication by letter between the 
plaintifib* attorney and Miss Waders attorneys. We have not the correspond- 

(0 3 Modem, 11.5. (A) Plowd. 521. 

(/) 3 East, 120. (i) 10 Rep. 47 a. 

(^) 1 P. WiU«.3. (A) 1 Modern, 175. 
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cue before qs« to wUdi the letter seems to have been an answer^ and there- Com. P/eat, 
fere we must be guided by the letter alone. It commences — ^ Richards and 
Wade," by which I should infer that some demand had been made by the 
fidBdiirB <m aocsount of the poNHnissory note. The letter then proceeds as 
'fiDowB : * As I am apprehensive we have in some measure misunderstood 
■ly cfients' demand, I write to you by return of post. My clients do not 
daim from Miss fFade payment of this money as executrix or administratrix 
of ^. B. Wade, Esq., but they claim from Miss Wade individually. Miss 
fKade having become liable, from payment of interest from time to time, 
of this debt" Now here is a reason given for the alteration of the liability, 
which is untenable in point of law. No consideration for the change appears, 
and even if it did, then there is no promise in writing to satisfy the Statute of 
Frasids ; the consequence is, that this is a mere gratuitous statement that the 
writer intended to look to Miss Wade individually for payment. Suppose the 
day after this was written the parties had changed their minds, and had sued 
Miss Wade as executrix, this letter would have afforded her no defence. 
If, upon Miss fFade*8 death, the plaintifls had sued the defendant as for 
a debt due from her personally, it would then have been said that she was 
only liable as the representative of her brother, and the plaintiffs would have 
been defeated ; so that the defendant would have acquired a double answer to 
the claim, and the plaintiffs would have had no right of action at all. But 
from this letter, it is dear that the defendant had notice that the debt was 
outstanding; and the transaction stands clear of all the cases relating 
ta> ladies. The defendant had actual notice ; and there is no ground for 
eootendmg that the plaintiffs were guilty of laches, or of misleading the de- 
fendant, and therefore there being this furniture, which the defendant might 
Imve retained or sold, to pay the debts, he did not duly administer the assets^ 
and upon this point our judgement must be for the plaintiffs. We then come 
to the second question; and I am of opinion that it does not appear that 
Miss Wade committed a devastavit. If there be a legacy to A. for life, and 
afterwards to B., and the executor assents to the taking of the legacy by A., 
that is a very dtSerent thing, from a bequest In which the executor is the party 
to whom the life estate is given, because the executor in that case must take 
the property at all events; but when a party may take by a good title, 
or by a bad one, the law will presume that he took by the good title, until the 
contrary is shown. The plaintiffs are therefore entitled to judgment upon 
Uiis point also. 



Park, J. — I am of the same opinion. 

Yauohan, J. — It is only necessary to look at the issue which was raised; 
namely, whether there were not assets belonging to Mr. Wade to be adminis- 
tered. The facts are, that his executrix was possessed of goods belonging 
to him worth 200/. ; and immediately after her death. Miss Chappie, by the 
express co9sent of the defendant, took possession of them ; therefore this was 
A very precipitate administration of the assets. 

Judgment for the plaintiffs. 
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Abbots v. Kelly. 



A duirmgat J^AGLEY had obtained a rule nisi calling upon the plaintiff to show 
than fonr monUit cause why a distringas should not be set aside, upon the ground that it 

tb^wriTol^llm^ bad been issued more than four months after the date of the writ of 

iiioiu.i.irreguUr. summons. He cited Sewdl v. Brown (a). 

Talfourdt Serjt, showed cause. — Setcell v. JBrotTTt, was not an application 
to set aside the disiHnga*^ but the Court refused to grant one, because the 
writ of summons was not continued in pursuance of 2 Will. 4, c. 39, 
sec. 10. 

TiNDAL, C. J. — ^This writ might easily have been continued by aUas 
or pluries. After four months the writ of summons ceased to be in force. 
The object of the distringas is to obtain an appearance to the writ of sum- 
mons. 

Rule absolute. 

(a) 1. Hodges, 317. & C. Lemon v. Lemom, 2 Scott, 506. 



-^^ *• Sherman v. Tinsley. 

pmdby^^ 'pHfS was a writ of trial directed to the sheriffs of London, returnable on 
ratmnof the the 19th of Jonuarv, The cause was set down for trial on the 19th, but 

Sacrin lo 9l writ oi 

trial tiiat it was in conscouence of a press of business it did not come on, and the Court was 

afiar the irtara adjoumed until the following day, when the defendant appeared by hia 

tiott wunSABbj attorney, and a verdict was found for the plaintiff. The sheriff's return 

JJlJ^'JJJJ^'Jjf" stated that the writ was executed on the 20th January. 

a|ipeared at the 

i^^a^dTibni Chadwick Jones moved to set the proceedings aside, upon the ground that 

maMU^t'in^ *^ appeared by the record that the judge had no authority to try the cause on 



■aeh a eaae ttiej the 20th. He Contended that it was the usual practice, under similar cir- 

woald amend the % % % 

x«tttniiriM«e>. cumstances, to re-seal the record* 

TiNDAL, C. J. — ^The defendant appeared by his attorney at the trial, and 
he cannot now say that the Court had no jurisdiction. At all events we 
should certainly allow the record to be amended, where the objection is so 
much against the justice of the case. 

The other judges concurred. 



30. Lucas v. Gtoodwin. 

tVS^thlft JflLDE, Serjt, moved for a rule nisi to discharge the defendant out of 
wMlnSbied to custody upon entering a common appearance, on the ground that the 

UiepiaiBtiCte affidavit by which he had been held to bail was defective. It stated **that 

Buuerials fend •' 

goods nld aad ddHeied, and work aod laboar done and perfonned by the plaintiff, to and fbr the use of 
the defeadaat, BM, that the latter allsgation had leferenee to the whole of the items, and that the afll- 
davit was not dcfcettre. 



V, 

Goodwin. 
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the defendant was indebted to the plaintiff in £240 for materials found and Com. Pleat, 
provided, goods sold and delivered, and work and labour done and per- Lucas 
formed by this deponent to and for the use and benefit of the said de- 
fendant, and at his request." Here are three heads of demand, and it 
appears that only the work and labour was done for the use of the defendant, 
and at his request. 

TiNDAi«, C. J. — ^The more natural construction of the affidavit is, that 
the latter words have reference to the whole of the items. I think it is 
sufficient. 

Park, J. and Vaughan, J. agreed. 

Rule refused. 



Doe, d. Phipps, v. Roe. jam.zuL 

CWANN moved for judgment against the casual ejector. The declaration where the diit« 

in ejectment was intituled as of Michaelmas Term, in the eighth year ?n AjecTme^t^wM 

of the reign of Wm. 4 ; the notice was dated 6th Dec. 1836, to appear in Ji??5lVouS!it 

Hilary Term then next. *»»« ^It* ^-^ ~'- 

^ rect, the Court 

gnnied a rule for 
T* v«i-i««ti « 1 i« ft judjfinent againRt 

Park, J., doubted whether the rule ought to be granted, by reason of the thecaaaaicjector. 
mistake in intituling the declaration of the eighth year of the king, instead 
of the seventh ; but having consulted the judges of the other courts, he* 
tabseqnently granted the rule, upon the authority of Z)oe, d. Gore^y. Roe (a), 
and Doe, d. Smithers^ v. Roe (b), 

(a) 3 Dow. P. C. 5. (A) 4 Dow. P. C. 374. 



DuMSDAY, dem*. v. Sir Richard Hughes, Bart., ten*. 



Jon.aOfA. 



I^RIT of right issued 27th Dec, 1834, returnable 26th Jan., 1835. ACoumin. 
The demandant claimed certain lands in the county of Suffolk as his W'**o^*i'»*»' - 

'' matt snow npoii 

right and inheritance. The Count stated that Shadrack Blttndell was seised the face of it tW 

fxL Jill n t* \ *"• ^J^C**^' of 

or tne tenements demanded on his demesne as of fee and right in the tipie ^^ demandant 
of peace, in the time of the Lord George the Second, late King of Great tenements within 
Britain^ by taking the esplees thereof to the value, &c. ; and the said thVteste'oftho"* 
Shadrack Blundell on the 8th June, 1750, by indenture of bargain and ^"** 
sale, bargained and sold the premises demanded to W. Farnworth and wwlliiitefniwst 
J. Salmon for one year; and on the 9th June, 1750, by indenture of o«t«i*«»dingin jn 
release between Shadrack Blundell of the first part, Ann Slater of the thattheheir * 
second part, fF. Farnworth of the third part, and J. Salmon of the fourth whqcfflmMon 
part, in conmderation of a marriage between Shadrack Blundell and Ann esutTtw^^lTad 
Slater, the said Shadrack Blundell released the premises demanded to the ^ brin ^an" 
•aid IF, Farnworth s^nd J. Salmon, and their heirs, to the use of Shadrack S"^*J" **.' •'<>"««- 
Bktndell until the marriage should take effect ; and afler the solemnization 

D 



34 



TERM REPORTS in thb COMMON PLEAS. 



DUMSDAT 

V, 
HUOHBS. 



Com. PleoM. thereof, (subject to a term of 99 years if Shadrack Blundell and Ann Slater 
should 60 long live) to the use of Shadrack Blundell for life. Remainder 
to the first and other sons of Shadrack Blundell and Ann Slater^ in tail 
male. Remainder to their daughters, as tenants in common, with an 
ultimate remainder to the said Shadrack Blundell and his right heirs in fee. 
That afterwards, to wit, on the 10th Juncy 1750, the said marriage was duly 
solemnized, and on 1st Jan. 1753 the said Shadrack Blundell died without 
having had any issue, leaving the said Ann his wife him surviving, and 
thereupon the said Ann became seised of the said tenements in her demesne, 
as of freehold and right for life, in the time of peace, in the time of our 
said Lord George the Second, by taking the esplees thereof, to the value, &C., 
and continued and was so seised thereof in the time of peace, in the time of 
the Lord George the Third, late King of Great Britain, to wit, within 60 
years now last past, by taking the esplees thereof, to the value, &c., and 
afterwards, on the IBth October y 1777, died so seised of the said tene- 
ments ; whereupon the right of the said tenements descended and came to 
one Mary Rushley (formerly Mary BlundeU), one Elizabeth Blundelly one 
Jane Dumsday (formerly Jane Blundell), and one Hannah Gregory (for- 
merly Hannah Blundell), as cousins and heirs of the said Shadrack Blundell ; 
that is to say, as daughters and co-heirs of one Edward Blundell, who was 
brother and heir of one John Blundell, who was son and heir of one other 
John Blundell, who was son and heir of one other John Blundell ; whidi 
said last-mentioned John Blundell was father of one Nicholas BlttndeU^ 
who was father of one Shadrack Blundell, who was father of the said fint- 
mentioned Shadrack Blundell. That on the 1st Jan., 1778» Che said 
Elizabeth Blundell died without issue, and intestate, whereapon all lier 
right and interest in the said tenements descended and came to the said 
Mary Rushley, Jane Dumsday and Hannah Gregory, as her surviving 
sisters and co-heirs. That on the 1st Jan., 1779, the said Jane Dunuday 
died, leaving John Dumsday her son her surviving, whereupon all her 
right descended to the said John Dumsday as her son and heir. That 
on the 1st Jan. 1783, Mary Rushley died without issue, whereupon all her 
right descended to Hannah Gregory and John Dumsday, as sister, nephew, 
and co-heirs of Mary Rushley. Thai on Ist Jan. 1786 Hannah Chregory 
died without issue, whereupon all her right descended to John Dumsday, 
as her nephew and heir at law ; whereby the right to the whole of the said 
tenements became vested in the said last-mentioned John Dumsday, and 
from him the right descended and came to the said John Dumsday the now 
demandant, as grandson and heir of the said John Dumsday, the son of 
the said Jane Dumsday ; the said John Dumsday, the demandant, being 
the son of one other John Dumsday, who was the son of the said John 
Dumsday, the son of the said Jane Dumsday ; and that such was the right of 
him the said John Dumsday the demandant, he offered, &c. 

Demurrer to the Count : — The causes assigned were. First, That it did 
not appear that Shadrack Blundell was ever seised in fee of the tenements 
demanded, by taking esplees within 60 years before the teste of the writ-*- 
Second, That it did not appear that Ann Blundell was ever seised in fee of 
the tenements demanded by taking the esplees, — Third, That it did not 
appear that the demandant deduced his title from any ancestor who was 



HILARY TERM, 1837. 



35 



lelsefl in' fee of the tenements demanded, by taking the esplec« at any time 
within €0 years before the teste of the writ. — Fourth, That although the 
demandant deduced his title from John Dunuday^ it did not appear Uiat 
Ja»e Duwudayf his mother, was ever married, or that the said John Dutm- 
day was issue of any marriage, or that the said John Dumsday was ever 
setsed of the tenements demanded as of fee and right, or that he died so 
seised, or that he ever died. 



Com. Pleas. 

V. 



J. Bayley^ in support of the demurrer. — A former writ of right to recover 
lands under this title has already been set aside afler argument on de- 
muner (a). This count does not allege a seisin in fee by the demandant's 
mecstor within 60 years before the teste of the writ. The statute 82 
Hea. B, c. 2, requires that this should appear. The preamble states: — 
"Forasmuch as the time of limitation appointed for suing of writs of 
right, and other writs of possession, and seisin of men's ancestors or prede- 
etsBors, or of their own possession, or seisin by the laws and statutes of this 
leafan heretofore made, limited, and appointed, extend and be of so far and 
kmg time past that it is above the remembrance of any living man truly to 
tqr and know the perfect certainty of such things as hath or shall come in 
trial, or do extend unto the time and times limited by the said laws and 
statutes, to the great danger of men's consciences that have or shall be 
empannelled in any jury for the trial of the same ; and it is also a great 
occasion of much trouble, vexation, and suits to the king's loving subjects 
It the common laws of this realm, so that no man, although he and his 
aaeestors, and those whose estate he or they have been in peaceable pos*- 
session of a long season, of and in lands, tenements and other heredita- 
meaCs, is or can he in any surety, quietness, or rest of and in the same, 
a good remedy and reformation be had, made, and provided for the 
;" and it is then enacted, ** That no manner of person or persons 
ehall fronl henceforth sue, have, or maintain any writ of right, or make any 
prescription, title or claim, of, to or for any manors, lands, tenements, 
rents, annuities, commons, pensions, portions, corrodies, or other heredi- 
taments of the po8sessk>n of his or their ancestor or predecessor, and 
declare and alW^ any further seisin or possei^ion of his or their an? 
ealor or predecessor, but only of the seisin or possession of his ancestor 
or predecessor which hath been and now is or shall be seised of the said 
manors, lands, tenements, rents, annuities, commons, pensions, portions, 
eorrodies, or other hereditaments within three-score years next before the 
teste of the same writ, or next before the said prescription, title, or claim 
10 hereafter to be sued, commenced, brought, made or had." 

Here 'Shadrack Blundell died in 1753, and this writ was issued in 1834. 
It therefore appears that it is more than 60 years since the plaintiffs ancestor 
was in possession and took the esplees. In fViddowson v. Earl of Har- 
rington (6), Sir Thomas Plumer, M. R., in speaking of sec. 2. 32 Hen. 8, 
e. 2. observes* ** Now the statute speaks of actual seisin and possession, it is 
not merely a seisin in law. We know that a demandant in a real action 
most state a seisin in his ancestor by taking the esplees. In a remedial 
action, it is oflen only necessary to state when the title accrued, but where 



(a) Dwrntday ▼. ihfff^^f 3 Bos. and Piil. 453. 



(A) 1 Jac. & Walk. 547. 
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the form of the action requires that the demandant should count on the 
seisin of his ancestor, he can only avail himself of the remedy when there 
has been a taking of the esplees within 50 years. The quotations from 
Rastairs Enterics prove that this form of pleading must be followed." And 
the same learned judge also says, aHer the case had been again argued (c), 
" Then what is the constant form of the writ? It is admitted that no pre- 
cedent is to be found where the demandant does not count upon the seisin 
of his ancestor by taking the esplees. The plaintiff must therefore state 
that, if it is traversed he must prove it, and it is traversed here. But he cannot 
show that his ancestor has been seised within 50 years ; he cannot therefore 
support the count, and, upon his own showing, he would be out of court." 
As to the seisin of Ann Blundelly she had only an estate for life in the 
premises under the marriage settlement, and the demandant, in a real action, 
must count on a seisin in the ancestor, which means a seisin in the person 
from whom there is a descent, DaUy v. King ((f) ; and on the death of the 
tenant for life, the remedy to recover the estate was a writ of formedon in 
the reverter, which ought to have been brought within 20 years — 21 Jac. 1, 
c. 16. Another objection is, that the count ought to have shewn that Jane 
Dunuday was married : as it now stands, it does not appear that John Duma- 
day is legitimate : nor does it state the death of John Dumsday. 

Stephen^ Serjt., contra. — The former writ (e) was brought to recover 
different lands, and the objection to that count was, that it was not shewn 
how the lands descended to the four nieces and co-heirs of Shadrack 
Btundell, That defect has now been supplied. Now it is objected that 
the count does not shew a seisin in Shadrack Blundell by taking the esplees 
within 60 years. The answer is. First, that this need not be shown in 
any case ; and Secondly, if it be necessary in genera], it is not in this par- 
ticular case. — F^rst, the precedents are both ways. In Rastairs Enterics (f)^ 
the form is, that the ancestor was seised *^ tempore regis nunc^'* and the 
teste of the writ does not appear upon the record. To the same effect is 
the form in Booth's suit at law (^). In Coke*s Enterics (h) the seisin is alleged 
to have been in the time of Philip and Mary, late King and Queen of 
England. And the more ancient authorities are to the same effect. — Year 
Booky tem. 10 Ed. 3, pi. 22. But, Secondly, at ail events it was unneces- 
sary to allege a seisin by Shadrack Blundell in this case, because there was 
an intervening life estate, and the heir of the grantor would be entitled to 
try his writ of right in such a case. — Co. Lit. 281. It would be un- 
reasonable to say that the demandant would be barred for ever at the end 
of 20 years. The other grounds of demurrer cannot be supported. The 
precedents in the books do not contain allegations of marriages or deaths. 
Booths 104; Bracton^ 372; and the reason is that the expression **son 
and heir " includes everything which is necessary. 

Bayleyj in reply, was requested by the Court to confine his argument to 
the first point. — As to the precedents which have been referred to, it only 



(e) 1 Jac & Walk. 557. 
{d) 1 H. Black. 1. 

(«) Ihimtday v. Hughe^^ 3 Bos. and Ful. 
453. 



(/) Tit Droit, 241, 246, 
(g) Lib. ii., p. 94, 104. 
{^h) Tit. Droit, 182 
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iKcame necess&ry to aver a seisin within 60 years after the passing of the Cmb. Fieas. 

atatule, and some of these precedents seem to have been adapted to the former Dumioat 

itate of the law; and as the Coort would take judicial notice of the dates 

of kings' reigns, it would therefore be sofficient to shew that the esplees 

were taken in the reign of a king who had reigned within 60 years ; but 

bere it is manifest that the esplees were taken more than 60 years ago, 

becanse Ring George II. ceased to reig^ in 1760. 

TnvoAi., C. J. — I am of opinion that this count is bad, because it does 
not appear that the seisin of the ancestor was within 60 years from the 
issuing of the writ. I do not say that there must be an express allegation of 
that HbcU because some of the precedents do not state it expressly ; but it is 
impossible to read the statute 32 Hen. 8, c. 2, without seeing that it ought 
to appear affirmatively on the record, either expressly, or by a statement of 
frets from which it most be necessarily implied that there had been a seisin 
of the ancestor within 60 years. The statute enacts that no person shall 
maintain any writ of right of the possession of his ancestor ** and declare 
and allege any further seisin or possession of his ancestor, but only of the 
seisin or possession of his ancestor which hath been and now is, or shall 
be seised of the said manor, within three-score years next before the teste 
of the same writ, &c ;" and the great distinction between this statute and 
the 21 Jac. 1, is, that the latter merely enacts that certain actions ^' shall be 
brought " within 20 years. If in a real action the tenant chooses to deny 
the seisin within 60 years, he tenders a demi mark to have the seisin 
inquired into ; and sec. 6 of the statute shews that the allegation of seisin 
nay be traversed or denied. In the precedents which have been referred to, 
the seisin is in some^nstances stated ** tempore regis nunc^ or tempore regis 
st^er." So, if this count had alleged a seisin in the reign of his present 
Majesty, or in the reign of his late Majesty George the Fourth, it would 
have sufficiently appeared that it was within 60 years ; and I take that to 
be the reason why in those particular instances the counts were in that form. 
It was therefore the duty of the demandant to shew that his ancestor was 
seised within 60 years, and as he has not done so, he is not entitled to our 
judgment. But the matter does not rest Here, The esplees are stated to 
have been taken in the time of King George II., which amounts to an 
express allegation that they could not have been taken within 60 years. 
It appears to me that there is also another ground which would prevent the 
demandant from enforcing his claim. It appears that the tenant for life 
was seised more than 60 years ago. Here then was an estate tail created,, 
and the remedy was therefore by a writ of formedon. If the action were 
brought by the issue in tail, then by the statute W. 2., c. 1., De Donis Con- 
ditionctUbus^ it would be formedon in the descender. If by one who 
claimed the reversion of the estate in tail spent, then it would be by for- 
medon in the reverter. Fitz. N. B., 546, cited in Booth on Real Actions 
(0, where it is said, " A formedon in reverter lieth where the donee in tail, 
or his heirs, dieth without issue, then the donor, or his heirs, may have this 
writ." Here there was a gifl in tail, with the reversion to the grantor and 
bis heirs, upon the determination of the estate tail, and the proper form o£ 

(i) Bk. ii., cap. 19. Tit. Formtdon in Reverter, 
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Com, Pieat, writ would be formedon in reverter. It has been contended that this would 
DuMsoAT be a hardship upon the heirs of the donor, because it gave him but 20 

»..!!'„.. y^**^ ^" ^"^ ^i^ Bui^ « ^"^ ^be statute 21 Jac. 1 is express ; and the law never 
gives two remedies. 

Vauoban, J. — 1 am also of opinion that the count is defective, for the 
reasons which have been stated. A very able lawyer, the late Mr, Roscoe^ 
has considered this point in his work on Real Actions (k). He says ^Mt is 
necessary that the seisin should be shown in the count to have been within 
60 years, if the suit be brought on the seisin of the ancestor." 

Park, J. — I ag^ee in the judgment which has been delivered, but as 
I was sitting in anotlier place during the argument, I shall merely express 
my assent to the judgment. 

Judgment for the tenant. 
(Jk) 1 Law of Actioni relating to Real Property, 177. 



Nv9. 8 ^ Jan. 19. 



LoRYMER t;. ViZEU. 



D^JwattanjUi ^SSUMPSIT, The declaration stated that on the 27th Sept, 1832, by a 

aeharter-party, charter-party of affreightment then made, it was agreed that the ship 

euanttbebrraeh' Kara should proceed with a cargo to the Western Islands, and afler dis- 

r rSf^iZ^ charging the same should receive other cargoes, and finally be discharged in 

SL tEIdod^?^ the United Kingdom. And the defendant agreed to load the vessel and pay 

n^^^towila^L ^%^' ^^^ ^ ^^^^ o^ llOL per calendar month. Averment that the ship 

dM for fteii^ht did accordingly sail with a cargo to the Western Islands. Breaches ; Firsts 

third eooataUii^ that the defendant did not load the ship in the prosecution of the voyage 

ihefia^Sr according to the tenor of the charter-party. Secondly, that although the 

fnightfuSlMa^ s^ip ^^ ^^^^ occupied in the voyage more than four months, and by reason 

!tat5."~""* thereof a certain large sum, to wit 200/., was due for freight, yet the 

i2idedI*M^*"* defendant refused to pay the said sum. 2nd Count, Indebitatus assumpsit 

478(. u<. 7<i. par- for 200/. for freischt ; 3rd Count Indebitatus assumpsit for 200/. due on 

oel of uie tuiDB of 

money In the do- an account stated. The declaration concluded as follows : — 
tioiied,pay!!^ttt And whcrcas the said defendant aflerwards, in consideration of the pre- 

wforlTiMtioD^ mises respectively last mentioned, promised the said plaintiff to pay him the 

imSSuttaiitiL ®**^ ^^® several sums of money respectively last mentioned upon request; 

foeUonofaUtiM yet he hath disreenirded his said last mentioned promise, and hath not paid 

edUyUMDanper- the Said last mentioned two several sums of money, or either of them, or any 

promfMsastothe part thereof, to the damage of the plaintiff of 300/., and therefore he brings 

•aid nun of 47(tf . ■• «. o 
\U.7d.:^HJd, his suit, &C. 
fcliat Uie plea was 
bad for not rfww- 

ing epedflcaiiy to PLKk. And for a further plea in this behalf as to the sum of 476/. 14#. 7d^ 

what parts of the * 

piainurs de- parcel of the said several sums of money in the said declaration mentioned, 

mandsitwas r l 

piraded. the defendant saith that before the commencement of this suit, to wit, on the 

day and year first aforesaid, and on divers other days between that day and 
the commencement of this suit, he paid to the plaintiff divers monies. 



VlCBU. 
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HDOUnting in the whole to the taid sum of 476/. 14«. 7d, in full satbfaction Ctm. Pieat, 
and discharge of ail the damages by the plaintiff sustained, on occasion of the l^bymbh 
Dooperfonnanoe of the said promises as to the said sum of 476/. lis. 7d., ,^ ^• 
parcel of the said several sums of money in the said declaration mentioned, 
and the plaintiff then accepted and received the said sum of 476/. lis, 7d. 
io full satisfaction and discharge of such damages. 

Demurrer for the following causes : that it did not sufficiently appear in 
the said plea in respect of what counts or parts of the said declaration the 
same was pleaded, or whether the sum of money therein alleged to have been 
paid was paid in satisfaction and discharge of all the several causes of action 
in the declaration mentioned, or of some of those causes only ; or if of some 
only, in respect of which of those causes of action, and by reason thereof the 
plaintiff was prevented from replying with certainty. That the plea did not 
sufficiently show when the said sum of money was paid ; and al^o that the 
said plea was irrelevant, and an insufficient answer to any of the causes of 
action in the declaration, inasmuch as the payment therein mentioned was 
alleged to have been made before the defendant had committed any breach 
of any of his promises, the words **the day and year first aforesaid" 
referring to the time of the making of the charter-party in the first count 
mentioned. And also that the said plea was pleaded to the damages only, 
and not in bar of any part of the action. 

Erle^ in support of the demurrer. The plea, in its commencement, pro- 
kmcB to be pleaded ** as to the sum of 476/. 14^. 7c/., parcel of the said several 
tmns in the declaration mentioned." There are three sums of 200/. men- 
tioned in the body of the declaration, besides a sum of 300/. alleged by way 
of damages. It is, therefore, wholly uncertain whether the plea is intended 
to be an answer, to some extent, to the first breach for not supplying a 
cugo, as well as the rest, or to be confined to the second breach and the 
second and third counts. 

Tlie plea is objectionable, also, for not pointing out to how much of each 
part of the plaintiff's claim, to which it is pleaded, it is applicable. The 
plaintiff is not informed what portions of his demand are admitted, and, 
thereftwpe, cannot know what evidence to be prepared with. According to the 
caw of Mee v. Tomlinson (a), the plea is bad. It is true that the judgment 
in Jourdain ▼. Johnson (6) seems to be inconsistent with that decision ; and 
Faitewii, J. appears to have expressed his dissatisfaction with it (c). But 
Jourdain v. Johnson was determined upon a different point. MarshcUlv. 
Wkitende (d) may be dted as establishing that, in a plea of payment of 
Doney Into Conrt, it is not necessary to state the particular portions of the 
plaintiff's claim, upon which the money is paid into Court, and as expressly 
overmling Mee v. Tomlinson, In the former case, however, the damages 
were onliqnidated. But, even supposing that there may be no distinction in 
that respect, a plea in satisfaction of damages, by payments before action 
hoagfat* 18 widely different from the new plea of payment of money into 

(a) 1 Har. k WolL 614 & 5 Nev. & (c) See I Gale, 379 ; 1 Mees & Weln. 

Mm. 624. 19 1 , & 4 Dowl. Pr. Ca. 770. 

(&) 1 Gale, 312» 2 Cr. Mees & Rok. 564 (</) 1 Oale. 379 ; 1 Mcev & WeU. 188 &. 

A 4 Dowl. Pr. Ca. 534. 4 Dowl. Pr. Ca. 766. 
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Com. P'eat. Court, which is but a substitute lor the old practice of payment of money into 

LuKYM&R Court, under the common rule, upon the whole declaration ; and it may be 

. ^* reasonable to continue the same privilege to a defendant under the new plea. 

The difference between a plea like the present, and a plea of payment of 

money into Court, is distinctly recognised by Patieson^ J. in Marshall t. 

Whiteside (e.) 

Whaieleyy contra. The plea is expressly limited to 476/. 14«. 7d, parcel 
of the sums mentioned in the declaration, and proceeds to allege the payment 
of a correspondent amount in satisfaction of the damages arising from the 
nonperformance of the '^ promises" as to that sum. It is plain, therefore, 
that the plea points only to the sums mentioned in the declaration, to which 
the promises may be referred, and there can be no pretence for saying that it 
is doubtful whether it applies to the whole or to part only of the declaration. 

As to the second objection. — In Marshall \, Whiteside (e), where there was 
a plea of payment into Court of one entire sum, upon two out of five breaches of 
covenant, without distinguishing how much was paid in respect of one, and how 
much in respect of the other, it was held to be good. That case overrules Mee v. 
Tomlinson, which is at variance with the judgment in Jourdain v. Johnson (/), 
and has been since disapproved of by Patteson^ J., who concurred in the decision. 
It has been suggested, that there is a difference between a plea of payment 
of money into Court, and a plea of payment in satisfaction before action 
brought. The only difference is, that the one is against further maintenance 
of the action, because of a payment ajter action brought ; and the other is in 
bar, because of a payment before its commencement. The plea of payment 
of money into Court is not to be regarded as a mere deviation from the 
principles of pleading, but as new in instance only, and to be used in con- 
formity with those principles. The main object of the new rules was, not to 
introduce new principles of pleading, but rather to compel litigants to frame 
their pleadings agreeably to those principles which in modern times have been 
departed from. The decision in Marshall v. Whiteside (e) is, therefore, a 
decision, that a plea of payment need not particularise the portions of the 
demand to which it is to be applied. A plea of tender is always pleaded 
generally, as in the present instance. This plea is, in fact, a plea of general 
payments on account, which the plaintiff* might appropriate as he pleased. 
The actual appropriation lies more in the knowledge of the plaintiff than of 
the defendant, who, from that circumstance, is under a greater difficulty as to 
the evidence on the trial than the plaintiff*. Had the defendant pleaded 
payment of 200/. in liquidation of the claim on the second breach, the 
plaintiff* on the trial might say, ** No — ^you paid me the money generally ; 
and, as I had a right to do, I applied that sum to the account stated." A 
debtor therefore, paying money generally on account, has a right to plead 
according to the fact ; for if he pleads a specific appropriation, he may be de- 
feated by an appropriation of which he was ignorant. 

Erie, in reply. It is by no means clear, as it ought to be, whether the plea 
applies to the whole or to part only of the breaches stated in the declaration. 
Marstiall v. Whiteside (e) is not an authority in favour of the plea, because 

(e) 1 Gale, 379 & I Mees & Wels. 191 ; (/) 1 GhIc, 312; 2 Cr. Mees & Rot. 564 

& 4 Dowl. Pr. Cd. 766. * & 4 Dowl. Pr. Ca. 534. 
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there the plea was not a plea of payment in satisfaction, but a general plea of Com. P/eat, 
payment of money into Court, and the damages were unliquidated ; and, 
therefore, were not capable of ascertainment without the intervention of a 
jury. But where the damages are liquidated, as they are in this case, at 
least as to the second and third counts, the defendant may know the 
amounts in respect of which he has made any payments. As to the argu- 
ment derived from the doctrine of the appropriation of payments, it is the 
defendant's own fault if he has not prescribed the application of his 
payments. 

TiNOAL, C. J. — •* For a further plea in this behalf" goes to the whole 
declaration ; and the plaintiff ought to see distinctly to what portion of it the 
payment applies. It appears from Com. Dig ^ tit. Accord with saUsfaciian, 
(B. 1.) that a plea of an accord to deliver, &c. in satisfaction of part of a 
debt, is not good (g). 

It is said that Mr. Justice Paiteson is dissatisfied with the determination 
in Mee v. Tomlinson ; but he seems to think that the doctrine is still appli- 
cable to a plea of accord and satisfaction. 



Vaughan, J., concurred. 



Judgment for the plaintiff (A). 



(y) The reference in Cam. Dig. is to 4 
€•. 3, where i« the following passage : — 
^ If the debtor gives the creditor a horse, 
or any other thing in satisfaction of part of 
his debt, it shall be a bar for no part, for the 
uncertainty.* See Fm, Abr. tit. Unceriamtif^ 
pi. 4. 



(A) Park, J., was sitting at Chambers. 
This case was argued by Erie for the plain- 
tiff in Michaeinuu Term, and the Court 
then suggested that the defendant ought to 
amend, but the suggestion was not subse- 
quently acted upon, and in thin Term the 
case was again entered and argued. 



RoBsoN V. Fallowes. 



yiSSUMPSJT on a bill of exchange, drawn by William and Robert Jtm.i3th. 

AllaruoTiy upon and accepted by the defendant, and afterwards indorsed BUi?r^duion^ 

by the drawers to the plaintiff. The defendant pleaded that the said Bill of ^ij^ uJT^cw 

Exchange was accepted by him, at the request of the drawers thereof, for the ^'* ^^^fff"**^' 

accommodation of the said drawers, and not for any consideration whatsoever : ^« dUI wu ae- 

rigi fit JMJ AlV tllA 

and that afler the acceptance of the said bill of exchange, the said William aecommodatkmor 
Allanson and Robert AUanson, at the request of one Henry Allanson^ iwdlnSSJillt*** 
indorsed the same to the said Henry Allanson, in order that the said Henry ru?nT«Sd"{hlr 
Allanson migbt apply the same for his own use ; and that there was not any wa**r«iuid*ooo^ 
consideration whatever for the said indorsement by the said fFilliam tr«cu were mwie 

betwiren the in* 

Allanson and Robert Allanson to the said Henry Allanson ; that afterwards dorM^e and the 

pUuDtiff; relating 
to the then foture 
price of Spanith Corte* Bonds, and thereupon it was uolawftilly aneed between the plidntiff and the 
ludortee, that there should not be any actual or bondjide transfer of the said Stoclt, but that in caae the 
price thereof should be less than a certain price, to wit, 67/. Jt. 6d. for 100/. in the said Stock, at certain 
times, to wit, Ac. that the said indorsee should pay the bUdntiff the dilTaience which might then be between 
the said respective prices; but that if the pnce should be more than the said speciOed price, then the 
plaintiflf should pay the indorsee such difference or excess. The plea then averred that the Bill of Bzcbaage 
given to the plaiutifT as a security for the lialanee which might iMcome due under and by virtue of the 
illegal wagers '.—Hild, that a variance at the trial iu the proof of the price of the Stock was imsialeriaL 



wa« 
said 




42 



TERM REPORTS in the COMMON PLEAS. 



Gmm. PUttM, 
ROBSON 

Fallowu. 



and before the delivery of the said bill of exchange by the said Henry 
AUanson to the plaintiff, as hereinafter mentioned, to wit, on the Ist day of 
ilfay, in the year 1885, certain unlawful wagers, and contracts in the nature 
of wagers, and refusals, were made and entered into between the said/f^nry 
Allanson and the said plaintiff, relating to the then future prices and value of 
certain public stock and public securities, to wit, Spanish Cartes Bonds and 
Spanish Scrip to a large extent, to wit, to the extent of 20,000/. thereof, 
whereby the payment of certain monies by the said Henry AUanson to the 
said plaintiff, or by the said plaintiff to the said Henry Allanson, was made 
to depend on the then future prices of the said Spanish Cortes Bonds and 
Spanish Scrip^ and thereupon it was then unlawfully agreed between the 
plaintiff and the said Henry Allanson that there should not be any actual or 
bondjide sale or transfer of the said stock, but that in case the price thereof 
should be less than a certain price, to wit, 67/. 7#. 6d. for 100/. in the said 
stock, and securities at certain times, to wit, the month of June^ in the year 
aforesaid, that the said Henry Allanson should pay the said plaintiff the 
difference which might then be between the said respective prices ; but that if 
the price of the said stock at these times should be more than the said 
specified price, then the said plaintiff should pay the said Henry Allanson 
such difference or excess ; that afterwards, to wit, on, &c. the plaintiff re- 
quested the said Henry Allanson to give him some security for the balance 
which, might thereafter become due to the said plaintiff, under and by virtue 
of the said wagers and contracts, and thereupon afterwards, apd before any of 
the said times when the prices of the stock were to be taken as aforesaid, to 
wit,&c. the said Henry Allanson being possessed of the said bill of exchange, 
as aforesaid, delivered the same to the said plaintiff as a security for the said 
balance, which might become due to him the said plaintiff, under and by 
virtue of the said illegal wagers and contracts, and the plaintiff then took and 
received the said bill of exchange as such security as aforesaid, and that the 
plaintiff did not at any time give any consideration whatever for the said bill 
of exchange, except as aforesaid. 

Replication. — ^That the defendant of his own wrong, and vnthout the 
cause by him the said defendant in his said plea mentioned, broke his said 
promise in the said declaration mentioned, in manner and form as the 
plaintiff had above thereof complained against him ; and this the plaintiff 
prayed might be inquired of by the country, &c. 

At the trial before Gaselee, J., at the London sittings in Easter Term, the 
defendant gave evidence in support of the plea, but the witnesses did not 
prove that the sale of the stock was transacted at the price of 67/. 7^ . 6d. 
as stated in the plea, but by the books which were produced, it appeared (hat 
the price was 67/. 2s, 6d. It was objected for the plaintiff that the price 
ought to be strictly proved, but the learned judge overruled the objection, 
reserving the point, and a verdict was found for the defendant (a). 

Kelly obtained a rule nisi to set aside the verdict, and to enter a verdict 
for the plaintiff, upon the above ground of variance. 

(a) Another objection was raited at the o&»'aji/#,the plaintiff s counsel were preventfld 

trial, vix., that jobbing tranBactiona in Fo- from discuBsing this point, when the rule 

reign Fimds were not illegal, but the rule not came on for argument. See Morgan v 

having been moved to enter a verdict non Pebrer ante 3. *^ 
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TcUfaurd^ Serjt. and Cleashy shewed cause. The rule is^ that it is not 
generally necessary to prove a fact precisely as laid, unless that particular 
fiict be material ; 1 Phillips on Ev. 214. In May ▼. Broum (6), the declara- 
tbn stated that the plaintiff was an attorney, and had been employed a» 
festry clerk, and that whilst he was such vestry clerk certain prosecutions 
were carried on for certain misdemeanors, and in furtherance of such pro- 
ceeding, and to bring the same to a successful issue, certain sums of money 
belonging to the parishioners were appropriated to the discharge of the 
openses incurred ; but that the defendant, to cause it to be suspected that the 
plaintiff had fraudulently applied money belonging to the parishioners, pub- 
lished a libel of and concerning the plaintitf, and of and concerning the matters 
aforesaid. It appeared on the production of the libel at the trial that the impu- 
tation was, that the plaintiff had applied the parish money in payment of the 
expenses of the prosecution after it had terminated ; but the Court held that this 
was no variance. The rule was then laid down by Abbott ^ C. J., as follows : — 

^ It is a general rule that a variance between the allegation and the proof 
will not defeat a party unless it be in respect of matter which if pl^uled 
would be material. If the variance, be in respect of matter not essential to 
maintain the action or the plea, it is of no importance. Then the question to 
be considered is, whether the matter with respect to which the variance is 
alleged to exist, with reference to the libel itself, was in any degree essential 
to support the action ? " 

So here, the price of the stock was altogether immaterial ; the only 
question at the trial was, whether the bill had been depositee) to await the 
result of certain illegal bargains which had been transacted between the 
parties, and whether the price of the stock was 60/. or 65/. made no difference. 
This case is distinguishable from Partridge v. Coates (c), Fox v. Keeling (d), 
and other cases which relate to usury, in which there have been variances as 
to the time when money was alleged to be lent, because in such cases the 
time of forbearance is of the very essence of the offence. 

KeUtft in support of the rule. It was necessary that this plea should set 
forth the particulars of the contract which was made between the parties. A 
general statement ** that a certain illegal contract was made " would have been 
bad on special demurrer. The statement of some price was necessary, and 
as the price was of the essence of the contract, it ought to have been strictly 
proved. This case is therefore analogous to those which have been cited as 
to usurious contracts, where it is admitted that the time must be proved, as it 
m alleged in the pleadings. In Tuck v. Tooke (e), where fraud and covin 
was alleged by particular means, it was held not to be tantamount to an 
allegation of fraud and covin generally. If the price of the stock may be 
varied, why may not the defendant be also allowed to show that the 
tnunaciion occurred in the transfer of English stock, and not of Spanish stock, 
as alleged in the plea? 

TiNDAL, C. J. — ^The plea has been substantially proved. I agree thai 
when a contract is pleaded, and the terms of it are material, the party is not 
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(6) 3 Barn. & Crens. 113. 
(c) Ry. & Moody, 155. 



(d) 2 Ado. & EUis. 670. 
(0 '^ Barn, and Cress. 437. 
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relieved from giving precise proof, although the terms are stated mider s 
videlicet. But here the substance of the plea is, that a bill of exchange had 
been deposited with the plaintiff upon an illegal transaction between him and 
the depositor, and the plea then sets out the particulars of the contract ; but it 
is perfectly immaterial for the purpose of the plea, whether 67/., or a smaller 
or a larger sum, was the price agreed upon. The cases which have been 
cited are those which relate to usurious contracts, which were pleaded to avoid 
a bill or other instrument In such cases the plea must state the precise 
terms of the contract, because the Court must see whether more than legal 
interest has been taken. There, the time of forbearance is of the very essence 
of the illegatity, but here, it is immaterial whether one sum or another is 
stated ; the substance of the plea is, that the contract was a time bargain and 
illegal, and the evidence proved that allegation. 

Park, J. — It is totally immaterial whether 67/. or 60/. is the sum stated. 
The cases of usury are different ; there it is most material to state the 
particular circumstances. 

Vaughan, J. — ^The allegation was substantially proved. This is a different 
case from those where time and price, and other particulars may be most 
material. 



BosANQUET, J. — I am of the same opinion. 



Rule discharged. 



jtm^lUk. 



Betterby v. Mc. Leod. 



1. A witDMt Uv- I^ASE against the defendant to recover damages sustained by the plaintiff 

wusubpoiMdbjr m consequence of the deiendants neglect to appear m Court to give 

tenia trUi at evidence in a cause of Betterby v. Mc, Leod^ in which the defendant had 

^S^^rtTta^^^ been subpoened. The declaration stated the service of the subpoena upon the 

SlitoMiy^l^" defendant, and averred that there was then "paid to the defendant, a certain 

g»njd»>yJJJ<»dj sum of money, to wit, the sum of one shilling, being a reasonable sum of 

paidhimagaiMa money for his costs and charges, in and about his attendance as a witness, ac- 

ney.and the ' cordlug to the tenor and effect of the said writ of subpoena." The defendant 

lto°b2^"Jh£ pleaded, 1st. Not Guilty; 2ndly. That a reasonable sum of money had not 

Sinl'^ASllSin l>€en paid or tendered, when the defendant was subpoened. At the trial before 

b^^li^^rt TincUU, C. J. at the Middlesex sittings after Trinity Term, it was in evidence 

thewitoeMtoie. that the defendant did not attend at the trial of the cause, and that the 

corer costs in- 

corred in eonte- plaintiff's attorney, being unable to proceed in consequence of his absence. 

Select to attend vfss Compelled to withdraw the record. The clerk tathe plaintiff*s attorney 

JtotoUff iiSjId* stated that when he subpoened the defendant at his residence at CamberweU^ 

S^?£!dpSd ^e defendant informed him that he had already been served with a subpoena 

aieaMDabieinm |,y ^^ defendant in the cause, and that he had received a guinea for conduct- 

wttli toe eiiD* * 

pona:— JSMd 

that this avennent was taffieienUy proved, by thowinc the payment of the one shilUn^. 

S. If when a canie it called on, a materinl vritnew la absent, the attorney is justUled in withdrawing the 
neord, uid ha is not bonnd to aUow the trial to proeeedi to Uke the chance of the arrival of the witness. 
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money with that subpcena ; the derk observed that, under those drcumstances Com^Piw. 
he supposed the witness would not require to be paid another guinea, to whidi Bimiunr 
the defendant replied ** Certainly not," and he then received one shilling 
from the clerk. The jury found a verdict for the plaintiff. 

Piatt obtained a rule urn for leave to enter a verdict for the defendant or 
ibr a new trial (a). 

Talfourd Seijt and R. F, Bkhard$ shewed cause, and contended that the 
allegation in the declaration was supported by the evidence ; that afler a 
witness had received a subpcena from one party in a cause, with a sufficient 
sam of money to enable him to attend at the trial, he has no right to take 
a further payment on receiving another subpoena from the opposite party. 
Benson v. Schneider (&). 

Plait and W. H. fFationy in support of the rule. If the plaintiff relied 
upon a special agreement having been made with the mitness to attend at the 
trial, without requiring any money to be paid, then that agreement should 
have been stated in the declaration, so that the dispensation might -appear, 
Jones ▼. Barkley (c). But here the plaintiff has alleged that a reasonable 
sum of money was given, and the evidence clearly shows that only one 
shilling was received by the witness ; and the payment of that sum does not 
amount to such a consideration as enables the plaintiff to sue the defendant in 
this form of action. 



TiNOAL, C. J. — There is no ground for saying that the verdict is not 
warranted by the evidence. As to the reasonableness of the sum which was 
paid to the witness, with the subpoena, that must be measured by the expense 
which was actually thrown upon him. Here the witness had previously 
received a guinea from the defendant in the cause, and that was an ample 
sum to cover any expense which he could be put to in attending at the trial ; 
and it seems by the evidence that the witness himself considered that it was 
sufficient The rule must be discharged. 



The other Judges concurred. 



(a) It appeared that the sittings com- 
fDcneed at naif-past nine o'clock in the 
Boming, at which time the cause was called 
on ; the witness was then absent, whereupon 
the plaintifi's attorney immediately w ithdrew 
the record. In about a quarter of an hour the 
witaeM was in attendance^ and in movinff 
for the rule it was contended that the recora 
was withdrawn prematurely^ and that the 



Rule discharged (cf). 

cause ought to have proceeded, in which 
case the witness would have been in time 
to g^ve his evidence'; but the Court refused 
to accede to that argument 
(6) 7 Taunt 272; 1 Moore, 76. 



(c^ 2 Doug. 684. 



The Reporter is indebted to a learned 
friend for the report of the above case. 
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Cum. Pleat. 

PoNTKT, Exor. of J. Gaillant deed., v. The Company of the 

Basingstokb GiiNAL Navigation. 

^OVENANT. The Declaration stated that the defendants, on the 26th of 
jfflUa*.' September^ 1793, according to the statute in such case mdde and provided. 

Where a Canal made their deed-poll sealed with their common seal, and thereby made 

Company em- i „ i • 

powered by Aetof known to all to whom thosc presents should come. That in pursuance and by 

raiwmoneyatin- virtue of an Act of Parliament made and passed in the 33rd year of the reign 

SSito??he*Ill of His Majesty King George the Third, intituled "An Act for effecluaUy 

SlJl^or'datiea Carrying into execution an Act of Parliament of the 18th year of the reign of 

c«m°'n*°^*a* his present Majesty, for making a Navigable Canal from the Town of 

d««:d-poii, under Bosiugstoke^ in the County of Southampton^ to communicate with the river 

•eaUsdgned their VTey .*" And also of an order made at a general assembly or meeting of 

uiSlCTSjiing. and the Said Company of Proprietors, held by adjournment at the Crown and 

S*«^heiTOf,1inSi Anchor Tavern^ in the Strand^ London^ on the 15th day of April, 1793 : 

Jjj'^j*'^2JSr -^"^ *" consideration of the sum of 100/. to them advanced and paid by the 

S*^ idhS*' *° ^^ Joseph Gaillardj the receipt whereof was thereby 'acknowledged, the 

ly.oDcertamdaye said Company of Proprietors had granted and assigned, and by that present 

fied^— ^^that' instrument or writing under their common seal, did grant and assign unto the 

MnTrouui'notiM» Said Joseph Gaillard^ his executors, administrators, and assigns, all that the 

niMUhrcom- ^^ navigation and undertaking, and the rales or duties granted and made 

'"wiw^inte- P*y*^^® ^y ^^® ^^^ ^^ of the 18th year of the reign of His Majesty, and all 

rest due nnder their property, estate, right and interest therein ; to hold the same uuto the 

said Joseph Gaillard^ his executors, administrators, and assigns, until the said 

sum of 100/., together with interest for the same at the rate of 5/. per cent. 

per annum, to commence from the 24th day of June^ then last past, and to 

be paid half-yearly (that is to say) on the 25th day of December and the 

24th day of June in every year, should be fully repaid and satisfied. Breach : 

That the defendants did not keep their covenant in this ; to wit, that the 

interest on the said sum of money was not paid according to the said 

deed, and that on the contrary thereof, afterwards, to wit, on the 25th day of 

December ^ 1834, a large sum of money, to wit, &c. became and was due and 

in arrear for interest upon the said sum for a long space of time, to wit, the 

space of 19 years before then elapsed, contrary to the force and efl^t of the 

said deed, &c. (a). 

(a) By 18 Geo. 3. c 75, several persons the debts which they had incurred, amounted 

were united into and made a body politic to more than the sum they were by the said 

and corporate, by the name of " The Com- Act authorised to raise ; and that the Works 

pany of Proprietors of the Ba8in|i;8toke directed by the said Act were not completed : 

Canal Navigation" for carrying the pur* It was enacted that it should be lawful for 

poses of the Act into execution, by which the said Company of ProprietOTs, and they 

name they might have perpetual succession. were thereby empowered from time to time» 

and have a common seal, and also sue and by virtue of an order made at any gentral 

be sued. assembly or meeting of the said Company 

By.33 Geo. 3, c. 16, after reciting the last- of Proprietorsy to borrow a'nd take up at legal 

mentioned Act, and that the said Company or less interest any sum or sums of money 

of Proprietors were by the said Act author- upon the credit of the said undertaking, and 

ized and empowered to raise by contribution the rates or duties granted and made pay- 

amongst themselves the sum of 126,000/. to able by the said Act, and by writing under 

defray the ex|)enses thereof ; and that the their common seal to mortgage or assign 

money which the said Company of Proprie- over the said imdertaking, and the said rates 

tors had raised and laid out and expended or duties, to the person or persons who should 

by virtue and according to the directions of advance or lend such money, or his or their 

the said Act, together with the interest and trustee or trustees, as a security for the money 
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The defendants pleaded several special pleas, to which the plaintiff de- -^^^''^i^^' 
murred, and there was joinder in demurrer thereon. The defendants objected 
that Uie declaration did not show any covenant on which they could be sued. 



BarstoWj for the plaintiff. The defendants are liable for the payment of 
the interest reserved by the deed-poll, which they coiwnant to pay half- 
yearly. No express words are necessary to constitute a covenant. Any 
words in a deed, which show an a^eement to do a thin^, make a covenant. 
Com. Dig. tit. Covenant (A 2). The form of the deed-poll is ^ven in the 
Act of Parliament, but the words are extended in this deed, because the 
express days, on which the interest of the money advanced should be paid, 
are inserted. The principal snm may be admitted to be secured on the rates 
alone. [Tindal, C. J.-— How can you collect a difference of intention as to 
the principal and the interest ? the same words are used.] The interest is to 
be paid on a day certain, but the principal is not. It would be very unjust, 
if there be no remedy to recover the interest when it is not paid half-yearly. 
It Pm. Mr. tit. Covenant (C. 7), it is said, ^ if there are articles of agreement 
between A. and B., by which it is a^eed upon a marriage intended between 
A and C. that all the stock of C. shall remain in the hands of B. till A. shall 
make a certain jointure to C, ipso B. anmuUim solvendo to A. Interesse 
proinde seeundum Ratam SI. per centum. If B. does not pay the said 
interest, an action of covenant lies against him upon these words, because 
every agreement by deed is a covenant ; and otherwise, A. shall not have any 
remedy for the money." RolFs Abr. 519. Bac. Ahr. tit. Covenant A. 

Erie, contra^ was stopped. 

Tindal, C. J. — ^The Acts of Parliament are Public Acts, and they enable 
the Company to raise the money upon the credit of the undertaking, and the 
rates or duties granted ; and it is distinctly said in sec. 3, that the creditors 
shall be creditors on the rates or duties in equal degree one with another. 
This is not, therefore, a security which gives the plaintiff any right of action 
in a Court of Common Law. It would be most destructive to the parties 



10 to be borrowed, together with interest for 
the fftmef, and eTeiy such asfignmeiit should 
be according to the form following : — 

By virtue of an Act of Parliament made 
in tb«33cd year of the reign of King George 
theThffd, intituled, &c. " We the Company of 
Praprieton of the said Navigation, in consi- 
dentioii of the sum of /. to us ad- 
vanced and lent by A. B., do hereby g^ant 
and aasigo onto the said A. B., his executors, 
administraiors, and assigns, all and singular 
oar property in the said undertaking, and 
the rates or duties granted to us by the said 
Act of the 18th year of the reign of His 
ntWBt Majesty, to hold unto the said A. B., 
his esecutors, administrators, and assigns, 

until the said sum of 1, with interest, 

at — per centum per annum, for the same 
te be paid half-yearly, shsll be fully repaid 
sod satisfied. In witness whereof we have 

bnranto set our common seal this day 

of /* Aud every such assignment 



shall be good, valid, and effectual in 
law." 

By sec. 3, « Provided always, that the whole 
of the money to be raised by virtue of this 
Act shaU not exceed the sum of 30,000/.; 
and all persons to whom any such mort* 
gages, or assignments, or grants of annuity, 
as aforesaid, shall be made, or who shall be 
entitled to the money thereby secured, shall 
be creditors on the said rates or duties in 
equal degree one with another, and no pre- 
ference shall be given to any sudh creditors 
in respect to the priority of advancing their 
money or the dates of their securities, and 
that the interest of the money to be bor- 
rowed, and the annuities to be granted at 
aforesaid, shall from time to time be paid 
half-yearly to the several persons entitled 
thereto, in preference to any interest or 
dividends due or payable by the said Com- 
pany of Proprietors, by virtue of the said 
recited Act.'* 
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Com. Pieat. engaged, if they were held to be so liable. It appears to me that the terms of 

PoifTST this contract are satisfied by giving the plaintiff security on the undertaking, 

^ and his remedy would be by taking possession of the rates, and satisfying his 

Baiincmtokk d«^^- 
Canal 

""*"▼• Vaughan, J. — I am of the same opinion. The clause in the statute, 

which declares that there shall be no priority, shews that the action would at 

all events be stopped by an injunction from a Court of Equity. 

Judgment for defendant. 



Vkk, 



Doe, d. Bath, v. Clarke. 



In Ejectment the IgjECTMENT. tried before Lord Ahinger, C. B., at the last Guildford 
ISTtuf kLied Assizes. The lessor of the plaintiff claimed to recover certain rectorial 

Mhoir-at-Uvof tithes, as heir-at-law of one Thomas Bath^ who died in 1746. It was in 
amnra-ton. evidence that Thomas Bath had four sons, viz. John, the eldest, Thomas, 
whodabnedJa Andrew, and Henry, and evidence was given that the lines of John, Thomas, 
JjJJJJ^^p and Andrew had failed altogether, and that the lessor of the plaintiff was 
SL^teMhefaroi^^ gTcat-grandson and heir-at-law of Andrew, the youngest son. For the 
* ^'mu^ Shk purpose of shewing that the lessor of the plaintiff had no right to recover the 
eidatt Mm. end premises, the defendant contended that the line of descent through John, 
living: mndto the eldest son of Thomas Bath, was not extinct ; and a witness was called, 
gJIIIdna was who stated that he was the grandson of this John Bath. The counsel for the 
f ^yS7 J^tii lessor of the plaintiff objected that this witness was interested, and therefore 
Uwu^eom^ incompetent ; but the learned judge received the evidence, and a verdict was 
found for the defendant. 

Piatt obtained a rule nisi for a new trial, in pursuance of leave reserved, 
upon the ground that this evidence ought not to have been received. 

Thesiger and ChanneU shewed cause. The general rule on the subject of 
interested witnesses is clearly laid down in 1 Phillips on Ev. 55: — ^'* If the 
verdict can be used in evidence against the witness, in case the party for 
whom he is called should fail in the action ; or if the witness can avail 
himself of the verdict, so as to give it in evidence in support of his own 
claims, this is a direct and immediate interest in the event of the suit, 
which will render him incompetent" This rule has been acted upon in 
Bent V. Baker (a), and many other cases. In Smith v. Imager {b). Lord 
Kenyon, C. J. said, *' The case of Bent v. Baker (a) laid down a clear and 
certain rule, by which I have ever since endeavoured to regulate my opinion. 
The rule there laid down was, that no objection could be made to the 
competency of a witness upon the ground of interest, unless he were directly 
interested in the event of the suit, or could avail himself of the verdict in the 
cause, so as to give it in evidence on any future occasion in support of his 
own interest." Here the witness had no such direct and immediate interest 

(a) 3 T. Rep. 27. (b) 7 T. Rep. 62. 
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in the result of the cause ; the verdict would neither remove any liability nor Cbm. Pleat. 
would it procure any advantage affirmatively to the witness. A mere fecility DoslLBATa 
to substantiate a claim, which may be gained by a witness, will not disqualify ^' 

him. lliat was determined in Doe d. Nightingale v. Massy (c), where the ^"** 

question was, whether the mother of a defendant in ejectment, who claimed 
to retain possession of the premises as heir-at-law to his father, was a compe- 
tent witness for the defendant, and Lord Tenterden, C. J., said, "The 
question in this case was, whether the mother of the defendant was an incom- 
petent witness, inasmuch as she would be entitled to dower if her husband 
were seized. On consideration we are all of opinion she was competent. 
She had no interest of which the law as to evidence takes notice, in the event 
of the suit. The judgment in the action would be no evidence of the 
husband's seisin. If he was seized she is equally entitled to dower, whether 
the premises be in the hand of the defendant or the lessor of the plaintiff.** 
Then can this verdict be given in evidence for the witness on any future 
occasion in support of his own interest ? It is quite clear that it cannot ; 
Nir v. Cutting (d), is an eipress authority. That was an action of trover 
for a horse, and the question was, whether one Denny ^ who gave evidence 
OD the part of the defendant, was an admissible witness. He stated that it 
was ag^reed between the plaintiff and himself, that he should take the horse 
as a security for the payment of 15/. deposited by him with the plaintiff, and 
that the horse should be sold at the next JVoodbridge fair, if the money was 
Dot paid by that time : the money was not paid, and the witness sold the horse 
zifFoodhridge fair to the defendant. A rule having been obtained for a new 
trial, on the ground that this evidence ought not to have been received, this 
Court confirmed the opinion of Chrose, J., at nisi prius^ ih&i the evidence was 
admissible on the ground that the verdict would not be evidence in favour of 
the witness in any case. That case was subsequently fully confirmed in 
Ward V. Wilkinson (e), where it was held that in trover, a witness who was 
called for the defendant, was competent to prove the property in the goods to 
be in himself This case is altogether distinguishable from Doe d. Lord 
Teynham v. Tyler (/), where a remainder man was held not to be a 
competent witness, because there the witness was interested in the result of 
the suit. 

Piatt in support of the rule : — ^The defendant's case depended entirely 
upon the existence of another heir-at-law, and although the defendant 
defended the action as landlord of the premises, it does not necessarily follow 
that he therefore claimed the inheritance. [Tindal^ C. J. — ^The title of the 
witness was set up to shew that the lessor of the plaintiff had no right to the 
property ; non constat^ that the estate had not been conveyed away by the 
heirs of John Bath,] The defendant must have claimed by an adverse or a 
consistent title to that of the witness. If by a consistent title, then the de- 
fendant must claim to hold under the same title as the witness, but if he 
claims by an inconsistent title, then this verdict might be given in evidence in 
fevoor of the witness, to enable him to recover the mesne profits of the estate. 

(e) 1 Bam. & Ado. 439. (e) 4 Barn. & Aid. 411. 

W 4 Taunt. 412. (/) 6 Bing. 390. 

E 
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Com. PUm, Tindal, C. J. — It appears to me that this rule must be discharged. The 
DoK d. Bath lessor of the plaintiff claimed to recover in the action, as heir-at law, through 
p ^ the line of a younger son of Tkomcu Bath. For the purpose of defeating 

this claim, the defendant, who claimed an interest in the premises, ojQTered to 
prove that Thomas Bath had an elder son, whose heir was still in existence, 
and it is not necessary to say that this evidence would have prevented the 
lessor of the plaintiff from recovering in the action, whether the defendant 
had any title or not. The defendant then called the grandson of ihat elder 
son as a witness, and the question is, whether this person was a competent 
witness. It is well established that the only ground of objection is where a 
witness has an immediate interest in the result of the suit, or where he may 
use the verdict in his own &vour on any future occasion. First, had this 
witness any interest in the suit ? If the defendant had shown that he was 
holding the property as tenant to the witness, then the effect of a verdict for 
the lessor of the plaintiff would be to turn the defendant out of possession, 
and the witness would in that case have been interested. Now the party 
who raised this objection should show this to be the case, but here there is no 
proof whatever that the witness was in any manner interested in the result of 
the suit. 

Then could this verdict be used in the witness's favour in any future 
action ? This is a verdict in favour of the defendant, and I cannot see how 
it could be used. It is said that the evidence given by the witness might be 
used in a subsequent action. I agree that his statements would be evidence 
against him ; but they could not be used in his favour. The case, therefore, 
«eems to me to fall precisely within the principle of JVir v. Cutting (^), and 
Ward V. Wilkins<m {h). 

Park, J. — ^The rules of evidence have not been so well considered in the 
older, as in some of the more modern decisions. I remember the decision in 
Bent V. Baker (i), a case where great pains were taken, and the rule as then 
laid down by Mr. /. Buller was afterwards approved of by Liord Kenyan^ in 
Smith V. Prager {j) ; and in Doe d. Nightingale v. Massy (Jc), the rule was 
again confirmed. This case seems to me to fall within that rule, and I concur 
with the rest of the Court. 

Vaughan, J. — I am of the same opinion. The rule affecting this question 
is also to be found in Doddington v. Hudson (/). Here the witness had no 
such interest as would exclude his testimony. JVtjr v. Cutting (^), is also in 
point, and it does not seem to me that any distinction can be taken between 
the rule as to personal chattels and real property. 

Rule discharged. • 

(ff) 4 Taunt 18. 0) 7 T. Rep. 62. 

(A) 4 Barn. & Aid. 411. (A) 1 Barn. & Ado. 439. 

(•) 3 T. Rep. 27. CO 1 Bing. 257. 
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Vaughan v. Menlove. 

Jm.28.. 

QASE.— The declaration stated that before, and at the time of the grievance i^n action on the 

and injury hereinafter mentioned, cerUin premises, to wit, two cottages, ^^'hJ^**' 

with the apimrtenances, situate in the county of Sahjp, were respectively in the ^"^ti'^iiJ JJ^?' 

respective possessions and occupations of certain persons as tenants thereof to ^^JjJ^*J*£f * 

the i^laintiff ; to wit, one thereof in the possession and occupation of one Thomas toignit©.wbeTeby 

i2iMcoe, as tenant thereof to the plaintiff, the reversion of and in the same, belonging to the 
wMi the nppiiiliiinMin limn belonging to the plaintiff, and the other thereof Surnt At the 

in the possession and occaiiatioD of one Tkomat Bickley, as tenant thereof to ^^^g^ u^m 

the plaintiff, the reversion of and in the same, with tiie appurtenances then J^J^'^cdent 

belonging to thie plaintiff. And the defendant was then posscaaed of a for^^ndwt 

certain close near to the said cottages, and of certain buildings of wood and had acted b<md 

thatch also near to the said cottages ; and the defendant was then also pos- "doiu^every thteg 

sessed of a certain rick or stack of hay before then heaped, stacked, and put ^^JJJnt ^c 

together, and then standing and being in and upon the said close of the jf^'i*^**p^e* 

defendant; and the plaintiff further saith that heretofore, to wit, on, &c. that he acted •• a 

'^ ^ •• J prodent, not a« a 

while the said cottages so were in the occupation of the said tenants, and rash man would 

while the reversion thereof res\)ectively so belonged to the plaintiff as afore- timUar circam- 

said, the said rick or stack of hay of the defendant was liable and likely Inheywere latL 

to ignite, to take fire, and break out into flame, and there had appeared, and JjJS^^cSit^Sf 



enoe 
was 



were just grounds to apprehend and believe that the same would ignite, take gjj^jjf*^' 
fire, and break out into flame ; and by reason of such liability, and of the ^^V^'U^^ !^' 
state and condition of the said rick or stack of hay, the -same then was and this direction was 
continued dangerous to the said cottages ; of which said several premises the SicT^hidi had 
defendant then had notice ; yet the defendant, well knowing the premises, ^^ai^f/^ 
but not regarding his duty in that behalf, on the day and year aforesaid, and ^»^"^ «» •^^^ 
from thence until and upon a certain day, to wit, &c. wrongfully, negligently, 
and improperly kept and continued the said rick or stack of hay, so likely 
and liable to igpiite and take fire, and in a state and condition dangerous to 
the said cottages, although he could and might and ought to have removed 
or altered the same rick, so as to prevent the same from being and con- 
tinuing so dangerous as aforesaid, and by reason whereof the said cottages 
for a long time, during all the time aforesaid, were in great danger of being 
consomed by fire. And the plaintiff further says, that by reason of the 
premises, and of the carelessness, negligence, and improper conduct of the 
defendant in so keeping and continuing the said rick or stack in a state or 
condition so dangerous as aforesaid, and so liable and likely to ignite and 
take fire and break out into flame, on the day and year last aforesaid, and 
while the said cottages so were occupied as aforesaid, and the reversion 
thereof re8X)ectively so belonged to the plaintiff as aforesaid, the said rick or 
stack of hay of the defendant standing in the close of the defendant, and 
near to the said cottages, did ignite, take fire, and break out into flame, and 
by fire and flame thence issuing and arising, (he said buildings of the 
defendant so Toeing of wood and thatch as aforesaid ; and so being near to 
the said rick or stack as aforesaid, were set on fire, and thereby and by 
reason of the carelessness, negligence, and improi)er conduct of the defendant 
in so keeping and continuing the said rick or stack in such condition as 
aforesaid, fire and flame so occasioned as aforesaid by the igniting and 

E2 
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breaking out into flame by the said rick or stack, was thereupon then com- 
municated into the said cottages, in which the plaintiff was so interested as 
aforesaid, which were thereby then respectively set on fire ; and then, to wit, 
on the day and year last aforesaid, by reason of such carelessness, negligence, 
and improper conduct of the defendant, in so continuing the said rick or 
stack in such a dangerous condition as aforesaid, in manner aforesaid, were 
consumed, damag^ed, and wholly destroyed, the cottages being of great 
value, to wit, the value of 500/. ; and by means of the premises the plaintiff 
has been and is greatly and permanently injured in his said reversionary 
estate and interest of and in each of them, to the plaintiff's damage of 500/. ; 
and thereupon be brings his suit, &c. 

Pleas. — First, Not Guilty. — Second, that the said rick or stack of hay in 
the said declaration mentioned was not while the said cottages so were in the 
occupation of the said tenants thereof respectively, and while the reversion 
thereof respectively belonged to the plaintiff, likely to ignite, take fire, and 
break into flame, nor did there appear any just grounds to apprehend and 
believe that the same would ignite, take fire, and break into flame, nor was 
the same by reason of such liability, and of the state and condition of the 
said rick and stack of hay dangerous to the said cottages; nor had the 
defendant notice of the said premises in manner and form as the plaintiff 
hath in and by his said declaration in that behalf alleged. Conclusion to the 
country. 

Third Plea. — ^That the said defendant did not, well knowing the premises 
in the said declaration in that behalf mentioned, wrongfully, negligently, 
or improperly keep or continue the said rick or stack of hay in a state and 
condition dangerous to the said cottages, in manner and form as the said 
plaintiff hath above in his said declaration in that behalf alleged. Conclu- 
sion to the country. 

Fourth plea, — That the said rick or stack of hay did not by reason of the 
carelessness, negligence, and improper conduct of the said defendant in that 
behalf, ignite, take Are, and break out into a flame, in manner and form as 
the said plaintiff hath above in his said declaration in that behalf alleged. 
Conclusion to the country. 

Fifth plea, — ^That the said cottages were not consumed, damaged and 
destroyed by reason of the carelessness, negligence, and improper conduct of 
the said defendant in that behalf mentioned, in manner and form as the 
said plaintiff hath above in his said declaration in that behalf alleged. Con- 
clusion to the Cfiuntry. 



At the trial before Patieson^ J., at the last Shropshire Assizes, the 
foUowing facts were in evidence. The defendant had made a rick of hay 
near a bam which belonged to him, and the plaintiff was the owner of some 
cottages which were adjacent to the barn. The rick, which was made of 
grass carried in a damp condition, exhibited signs of being in a very heated 
and dangerous state for several days, and the neighbours warned the 
defendant that if he did not shift the hay, the rick would ignite, and they 
offered to assist in making a new rick. The defendant ordered a hole to be 
cut through the centre of the rick, but it continued to smoke for two or three 
days, and some of the bystanders urged him to take other preventive 
measures ; but, after consulting other bystanders, who said that no danger 
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was to be apprehended, be refosed to do so, and said ** be would cbance it." 
The rick subsequently ignited, and was burnt, together with the defendant's 
bam, in which was a quantity of com, and the fire spread from the bara to 
the plaintiflTs cottages, which were also destroyed. In summing up, the 
learned judge told the jury that it was not sufficient for the defendant to shew 
that he had acted bondjidet and had done everything which he thought best 
to prevent an accident, but that he must shew that he exercised reasonable 
caution, and that he acted as a prudent, and not as a rash man would do 
under similar circumstances. At the close of the summing up, his lordship 
added, that if the jury believed it was an accident, the defendant was entitled 
to a verdict ; but if they thought the defendant had been guilty of gross 
negligence, then that the plaintiff was entitled to recover. The jury found a 
verdict for the plaintiff, damages 400/. 

Moult obtained a mle run for a new trial, upon the ground of mis- 
direction. 



Gnw. PieoM. 
Vauohan 

V. 

MixiLonB. 



Tadfimrdy Serjt. and Whateley shewed cause. — ^This is not an applica* 
tion to arrest the judgment ; and similar actions to this have been brought, 
and where the defendant has been guilty of carelessness, no objection has 
been made upon the ground that such an action cannot be maintained (a). 
The learned judge's summing up was perfectly correct. He referred the 
jury to the various issues which were raised, and particularly to that which 
related to the notice of the danger which was given to the defendant. It is 
clear that the defendant was put upon his guard by his neighbours, but, 
according to his own words, he chose '* to chance it" This he might do 
as it respected his own property, but he was not justified in putting his 
neighbour's property in any danger. He knew that the hay was carried in 
such a damp and unwholesome state as was likely to produce spontaneous 
combustion, and that ought to have made him the more careful, when the 
riek presented an unfavourable appearance. The discussion of the degrees 
of caution and prudence, which is necessary in taking bills of exchange, 
which arose in Crill v. Cubiit (6), Crook v. Jadis (c), and other cases, is not 
applicable to the present case. Here the evidence was left to the jury 
upon the question of gross negligence, and they were fully warranted' 
in finding their verdict in favour of the plaintiff. It is to be observed that 
the plea of Not Guilty, put the scienter of the defendant in issue, Thomat 
V. Morgan ((Q. 

R. V. Richards in support of the rule. — ^No reliance was put by the 
plaintiff at the trial, upon the fact that the hay was improperly made, but it 
was rather assumed that the defendant had not been careless in that respect 
Here the defendant's bam must have been burnt before the fire could spread 



(a) Tai/Mtrd, Serj., mentioned a ca«e 
trird before Aldemn, B^ at the Berkt Assises, 
a feiryean ago, in which Talfimrd appeared 
in the defendant, and Maute for the plain- 
tiiT. The plaintiff was the owner of a wood 
■dljoiiiing to the defendant's field, in which 
his servants were btiming weeds, and in 
4nflg so they set fire to the wood. The 



learned Serjeant said that he did not object 
at the trial, that the action could not be 
maintained, but the question raised was, 
whether the defendant's servants had exer- 
cised due caution. 

[b) 3 Bam. & Cress. 466. 

[c) 5 Baro.ft Adol. 509. 
(<0 2 Cr. M. & Roscoe ; 1 Gale, 172. 
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Xjq the plaintiff's cottages, and the defendant had therefore the strongest 
possible motive for adopting the best mode to preserve the rick from igniting. 
The defendant was not in the situation of a bailee for reward, and no contract 
can be implied between him and the plaintiff*. As this case was left to the 
jury, it was difficult for them to understand the meaning of gross negligence, 
because they had been previously told that it was not sufficient if the 
defendant bond fide meant to do for the best. Tlie degrees of prudence 
vary in different individuals, but a man who acts according to the best of his 
judgment, cannot be said to be guilty of gross negligence. In Crook v. 
JadU (e), a distinction is taken between gross negligence, and the care to be 
taken by a prudent man ; and Patteson^ J., there said, ** I never could under- 
stand what is meant by a party *s taking a bill under circumstances which 
ought to have excited the suspicions of a prudent man." But here the 
question was so involved, that the distinction between the degrees of negli- 
gence was not put to the jury with sufficient accuracy. 

TiNDAL, C. J. — ^This is a case prinuB impressionist but I feel no difficulty 
in laying down the principle upon which it must be determined. It is not a 
case of bailment, but it depends upon the rule that a man must so use his 
own property that he shall do no hurt to his neighbour, and that rule is 
applicable not only where there is a direct injury, but also where the injury is 
occasioned through want of due care and caution. So here, although the 
defendant did not himself set fire to the rick, he is nevertheless intermediately 
the cause of its being fired, because it is a natural consequence of heaping 
up hay in a certain state, that ignition will take place. In Turbervil v. 
Stamp (/), a fire had been made in a field, and was so negligently kept that 
it burnt the com in another close, and it was held that the defendant was 
liable. *' For the fire in his field is his fire as well as that in his house : he 
made it, and must see it does no harm, and answer tlie damage if it does. 
Every man must use his own so as not to hurt another ; but if a sudden 
storm had risen, which he could not stop, it was matter of evidence, and he 
should have showed it.*' So if experiments are made in trade, without due 
caution, and a fire is caused by combustion, no doubt there would be a 
remedy for a party who was injured, and there can be no doubt but that this 
injury may be the subject matter of an action on the case. Then it is said 
that the judge mistook the extent of the defendant's liability. The evidence 
was left to the jury upon the question of gross negligence ; but ii is con- 
tended that this was so mixed up with the observations as to ordinary care 
and prudence, that the jury could not properly entertain the question. It is 
said to be sufficient that the defendant should act honestly and bond fide, and 
it is objected that the degrees of prudence and care used by different indi- 
viduals are so various as to afford a vague and uncertain rule, because it is 
impossible to say what the habits of various men may be. But this rule is 
universally acknowledged in the Law of Bailments, which in most instances 
agrees with the civil law, and in Coggs v. Bernard (g^). Lord Holt speaks of 
the various degrees of diligence which are required in the different species of 
bailment. Speaking of one species, he cites Bracton, who says '* Talis ab eo 



(e) 5 B. &Ado.910. 
(/) Salk. 13. 



(S) Lord Ray, 916. 
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detideraiur custodia^ gualem dUigentimmus paterfamilias suU rdma ad- 
Mbet,^* This is said to be unintelligible : that is so, until the circumstances 
of each particular case are known ; but when they are furnished, the application 
tf the rule becomes clear ; and in the present case I should have felt no hesi- 
Mion in saying that the defendant was g^lty of very gross and improper 
negligence. 

Park, J. — I am of the same opinion. A man must ^so use his own 
property that he shall not injure his neighbour, which is the principle upon 
which the Berkshire case, as well as Turbervil v. Stamp (A), was decided. 
As to the sununing up of the learned judge, it was perfectly correct : it was 
properly leA to the jury to say whether the defendant had been guilty of 
gross negligence; and no doubt the jury, after hearing that he had been 
warned of the danger over and over again, were perfectly satisfied that the 
charge of gross negligence was proved. 

Gassjlxx, J., concurred* 

Vauohan, J. — The principle upon which this case is decided is by no 
means new. Unless the jury had been satisfied of the existence of negli- 
gence, &nd gross negligence, they would have found a verdict for the 
defendant ; but every witness proves that he was guilty of both. I agree that 
this rule must be discharged. 
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Rule discharged. 



(A) Salk. 13. 



LowNE V, Loader. 



fJUMFREY obtained a rule nisi to set aside a judgment, upon the ground 
that it was signed after the clerk to the pkuntiflTs attorney had given four 
days' time to plead. 

Bompas^ Serjt, shewed cause upon an affidavit, which stated that the 
consent to give four days' further time to plead was given in consequence of 
the defendant's clerk having served the plaintiff's attorney with a paper 
which purported to be a judge's summons to shew cause why the defendant 
should not have further time to plead; but that the plaintiff's attorney 
afterwards ascertained that no such summons had been obtained from a 
judge, and thereupon the plaintiff signed judgment. The affidavits were 
contradictory as to whether the defendant's attorney had acted upon the 
consent so given, by serving a copy of a judge's order for the time to plead, 
upon the plaintiff's attorney. 



Jam.fU. 
Vnien further 
time to plead vaa 
gtven by the 
plaintifrt attor* 
ney upon being 
•erred with a 
paper which par- 
ported to be a 
jud^e't tummont 
for time to plead: 
—HM, that Uie 
attoriwy was Joa- 
tifled in aigning 
judgment fiir 
want of a plea, 
after he hail dis- 
covered that no 
udge'a tummous 
ad been issued. 



i" 



Humfrey contended that no fraud was intended by the defendant's 
attorney, and that it was not an uncommon practice for parties to attend to 
sommonses which were not obtained at the judges' chambers, especially 
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wheie the residences of the parties were so distant as to make it very incon- 
venient to obtain a summons. 

TiNDAL, C. J. — ^The defendant's attorney was guilty of a gross impro- 
priety in fabricating this summons. It is a very serious matter ; indeed it is 
a forgrery of the judge's signature. The rule must be discharged with costs. 



Park, J.> and Vaughan, J., concurred. 



Rule discharged. 



Ja; S7~30. 



Wilkinson v. Hall and another (a). 



The defbndantt 
entered into the 
IbUowing agree- 
meut:— ** That 
they thould be- 



T^EBT upon the statute 4 Geo. II., c. 28, s. 1, brought by the plaintiff claim- 
ing as one of the two tenants in common in fee, of a wharf and ware- 
houses called Botolph Wharf, in the city of London^ against the defendants 
Soifo/pA Wharf at as tenants of the same premises, to recover double the yearly value of one 
SfteM^J^tS' undivided moiety of the same premises, which it was alleged the defendante 
iSS*©? jS***°tiSy ^^ wrongfully held over after the service upon them of notice to quit arid 
paving a qaar. demand of possessiou. The declaration contained two counts upon the 
day { & that they statute (b) I the first fouuded on a six months' notice to quit, which expired 

•honld give secu- 
rity to pay one 

qturter'a rent in advance a* long at they shoald continue tenants; " and in a Bond given at a tecurity for 
the rent it wat recited. " That the defendantt had become tenants of Botolph Wharf at the rent of 37&'- a 

Suarter, and had paid the first quarter's reut, and had agreed to pay the said stun of 375/. on or before the 
r«t day of every quarter during which they should hold the premises :" — Held, that this was a quarterly 
tenancy. 

An estate was mortgaged in fee, subject to the usual proviso for redemption on payment of the principal 
and interest, on the &Ui Jume 1834. It was ftirther provided, that the mortgagor should not be entitled to 
call in the principal money before December 1840, if toe interest was in the mean time regularly paid; and the 
mortgage oeed conttdned a covenant that the mortgagor should hold, occupy and enjoy the estate until 
default should be made in payment of the principal or interest contrary to the before-mentioned provisoes : 
— Heldiihtti this amounted to a lease of the premises by the mortgagee to the mortgagor until December 1840. 

Whether a quarterly tenant, who wilAilly holds over after his tenancy it expired, it liable lo pay double 
value to hit landlord under 4 Geo. II.. c S8. — Quare. 



(a) See fVilkinson t. Holly 1 Hodges, 170. 

(6) The first count of the declaration was 
as follows : — For that whereas the said de- 
fendants before and at the time of giving of 
the notice to quit and making the demand 
as hereinafter mentioned, and from thence * 
until a certain day, to wit^ the 14th ^dj of 
June, 1 834, held and enjoyed one undiTided 
moiety or half part, the whole into two equal 
parts to be divided, of and in certain tene- 
ments, to wit, a certain quay or wharf and 
certain warehouses Tamts and building^, 
with the appurtenances, as tenants thereof 
to the said plaintiff; Ma/ tt to tay^ as tenant » 
thereof for a term of years, that is to say, 
from year to year, for tto long a time as the 
plaintiff and the defendants should respec- 
tiTely please; and the defendants during all 
the time aforesaid held and enjoyed the 
other* undivided moiety of the said tene- 
ments with the appurtenances as tenants 
thereof to one WtlHam Siennett (that is to 
say), as such tenants thereof for a term of 
years (that is to say) from year to year for 
90 long a time as the said (ytlliam Stemiett 
and the said defendants' should respectively 



please, the reversion of and in the said first 
mentioned one undivided moiety of the 
said premises with the appurtenances, dur- 
ing all that time belonging to the said 
plaintiff, and the reversion of and in the 
other undivided moiety thereof, during all 
that time belonging to the said fVilliam 
Stennetti and thereupon, heretofore, and 
whilst the said defendants so held and 
enjoyed the said fintt mentioned one undi- 
Tided moiety of the said tenements with the 
appurtenances as tenants thereof to the said 
plaintiff, and the said other undivided moiety 
thereof as tenants thenrof to the said fFil- 
Ham Stennett as aforesaid, and whilst the 
said reversion of and in the said first men- 
tioned one undivided moiety thereof so be- 
lonffed to the said plaintiff, and whilst the 
said reversion of and in the said other undi- 
vided moiety thereof so belonged to the 
said William Stennett as aforesaid, to wit, 
on the 1 1th day of December, 1833, he the 
said plaintiff and the said WilHam Sttnneti 
and each of them gave notice in writing to 
the said defendants, and thereby demaimed 
of and required the defendants to quit and 
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ISih day of June 1834, and claiming double valiie from that day to 
1 day of April 1835, when the defendants quitted possession. The 
1 founded on a three months' notice to quit, which expired on the 13th 

December 1838, and claiming double value from that day to the before- 
med 6th day fi^ April 1835. The declaration also contained a count 
rand occupation, claiming the single rent for six months from the 
-mentioned 13th day of December 1833, to the before-mentioned 13th 

June 1834. 



WlLKmSOR 

If. 

Hall 

and another. 



lip the pot8e«ion of the laid tene- 
rnh the appurtenances, to them the 
intiff and the laid fVUHam Sietmett 
tlier of them ; that is to say, posses- 
the said first mentioned unotYided 
to him the plaintiff or the said fVil- 
ameiif and the possession of the said 
idiTided moiety thereof to the said 
I Sienmett or the plaintiff on the said 
J of June 1834, provided the said da- 
s' tenancy of the said premises ori- 
cpmmenced at that period of the 
otherwise to quit and deliver up the 
on of the said premises, that is to say, 
lid first mentioned undivided moiety 
, to the said plaintiff or the said 
t Sienmett, and the possession of the 
ler undivided moiety thereof, to the 
^iiiiam Stennett or the plaintiff, at 
of the current year of their tenan- 
lich should expire next after the end 
a year from the time of their bein^ 
rith the said notice. And the said 
r avers, that the said term and te* 
if the said first mentioned undivided 
of and in the tenements, with the 
tnances, the reversion of and in which 
iged to him the plaintiff as aforesaid, 
I said term and tenancy of and in 
1 other undivided moiety of the said 
sts with the appurtenances, the re- 
of and in which so belonged to the 
i/!fiam Siennett as aforesaid afterward, 
m the 14th day of June 1834, ended 
ne and each of them was duly deter- 
by the said notice. And the said 
fin fact further says, that after the 
nation of the said tenancy of the 
iimdants of and in the said first men- 
undivided moiety of the said tene- 
rith the appurtenance, the reversion 
in which so belonged to the plaintiff 
■aid, and aft^r the determination of 
I tenancy of the said defendants of 
the said other undivided moiety of 
1 tenements with the appurtenances, 
nion of and in which so belonged 
said ffWiam Stennett as aforesaid, 
Jat the defendants continued in pos- 
ii the entirety of the said tenements, 
e appurtenances as aforesaid, and 
plaintiff was so entitled to the pos- 
of the said first mentioned undi- 
oiety thereof; and whilst the said 
Siemneii was so entitled to the pos- 
pf the said other undivided moiety 
m afonwaid, to wit, on the said 14th 
me 1834, the said plaintiff and the 



said WUiiam Siennett by a certain notice in 
writing then made and simed by him the 
plaintiff and the said fVUUam Stennett and 
delivered to the said defendants, demanded 
and required the said defendants to deliver 
the possession of the said tenements with the 
appurtenances to the said plaintiff and the 
said WiUiam Stennett, that is to say, the 
plaintiff thereby demanded and required the 
defendants to quit and deliver up the pos- 
session of the first mentioned undivided 
moiety of the said tenements with the ap- 
purtenances, to him the said plaintiff or to 
the said IVittiam Stennett^ and the said 
fVUliam Stennett thereby required the de- 
fendants to quit and deliver up the possea- 
sion of the said other undivided moiety of 
the said tenements with the appurtenances 
to him the said fViUiam Stennett or the 
plaintiff. 

Averment. — ^That the defendants did not 
deliver up the possession of the premises 
according to the said notice and demand, 
but wilfully held over the same— conclud- 
ing with an averment of the value of the 
premises, &c. 

Second Count. — And whereas also, the 
said defendants heretofore and before the 
^ving of the notice and making the demand 
m writing as in this count mentioned, to 
wit, on the 3rd day of December 1833, and 
from thence until a certain day, to wit, the 
14th day of December in the same year, held 
and enjoyed one undivided moiety of certain 
tenements with the appurtenances, situate 
in the city of London, as tenants thereof to 
the said plainti£% ; that u to tay, om tenant* 
thereof for the retidue and remainder of a 
certain tenancy for a term of yetart to them 
the said defeadants theretofore, to wit, on 
the 12th day of June 1832, granted, the 
reversion of the one undivided moiety in this 
count first mentioned of the said tenements 
with the appurtenances in this count men- 
tioned, during all that time belonging to the 
said plaintiff, and the defendants during all 
the time aforesaid held and enjoyed the 
other undivided moiety of the tenements in 
this count mentioned with the appurtenances, 
as tenants thereof to the said fViltiam Sien^ 
neti for the residue and remainder of the 
said term, the reversion of and in the last 
mentioned moiety of the said tenements, 
with the appurtenances, during all that 
time belonging to the said H^iliiam Stennett^ 
and the said respective tenancies and terms 
afterwards, to wit, on the 14th day of Oe- 
cember 1833, were and each of them was 
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Qmi PUm. To the first count the defendants pleaded, fiist, that they did aot Md Urn 
WiuLDfsoN ^^ moiety of the premises as tenants thereof to the plaintiff for the term or 
V* time in that count mentioned ; secondly, that the reversion of and in the said 

aad^miythAr ™^^^^ of the premises did not belong to the plaintiff as in that count alleged ; 
thirdly, that the plaintiff did not give such notice in writing to the defendants, 
or thereby demand of and require the defendants to quit and deliver up the 
possession of the said moiety of the premises as in that count alleged ; and 
fourthly, that the supposed term and tenancy of the said moiety of the pre- 
mises was not ended or determined as in that count alleged. 

To the second cpunt the defendants pleaded, first, that they did not hold 
the said moiety of the premises as tenants thereof to the i^ntiff for tiie 
residue and remainder of the supposed tenancy and term of years in that 
count mentioned ; secondly, that the reversion of and in the said moiety of 
the premises did not belong to the plaintiff as in that count alleged ; and 
thirdly, that the supposed tenancy and term of years of and in the said moiety 
of the premises was not ended or determined as in that count alleged. 

And to the third count the defendants pleaded, that they never were 
indebted to the plaintiff as in that count alleged. Upon all these pleas issue 
was joined. 

At the trial before Tindal^ C. J., at the London adjourned sittings aft« 
Trinity Term 1835, the jury found as a fact the single yearly value <^ the 
entire premises to be 1341/., which finding as to the value was to be binding 
on the parties. In other respects the jury, with leave of the learned judge, 
and by the consent of the said defendants, found a verdict proformd for the 
plaintiff, such verdict to be subject to the opinion of this Court upon the 
following 

Casb: 

On the 12th June 1832, the premises in question then belonging to his 
Majesty, and being then vested in the Lords Commissioners of his Majesty's 
Treasury^ in trust for his Majesty, or the secretary for the time being to the 
said commission, for the use and service of his Majesty's Customs, the 
defendants entered into an agreement, of which the following is a copy:*^ 
*' That Messrs. Hall should become tenants of Botolph Wharf at 875/. a 
quarter, the tenancy to commence on Thursday the 14th of June, they pay- 
ing a quarter's rent on that day. That Messrs. Hall should give security to 
be approved of by the Commissioners of Customs^ to pay one quarter's rent 
in advance as long as they continue tenants. That they should also give 



detennined and ended, and the said plaintiff 
and the said WUliam Stennett after the de- 
tennination thereof, to wit, on the 16th day 
of Dttember 1833, duly demanded posses- 
sion of the said tenements from the said 
defendants, that is to say, the plaintiff, the 
possession of the said midivided moiety in 
this count first mentioned of the said tene- 
ments with the appurtenances, and the said 
fViiliam Stetmett possession of the said other 
undivided moiety of the said tenements 
with the appurtenances. And the plaintiff 
and the said William Stennett then gave a 
certain notice in writing to the said defend- 
ants, requiring them to deliver the posses- 
sion of the said tenements to the said fVil- 



Ham Stermett or either of them ; that is to 
say, the possession of the said undivided 
moiety in this count first mentioned of ths 
said tenements with the appurtenances, to 
him the said plaintiff or to the said Willmm 
Stennett, and the said fViUiam Stennett the 
possession of the other undivided moie^ of 
the said tenements with the appurtenances 
to him the said WiUiam Stennett or to the 
phuntiff: 

Averment. — That the defendants did not 
deliver up the possession of the premises 
according to the said notice and demand, 
hut wilfully held over the same — conclud- 
ing with an averment of the value of the 
premises, &c. 
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lecarity to account for aad pay o^r to the CammtMianen of CuHama^ tot the Obm, Pieaa. 
boiefit of the assigrnees, such soms as they may receive for rent for goods 
dae prior to the 14th of Jtait immediately upon being required to do so. 
Jymt 12th, 1832." 

This agreement was signed by fF, J. Hall as agent for and on bdialf of 
the defendants, and by J. G, fFalford as solicitor for the CommiuUmers of 
CafloffMy and agent for and on behalf of their secretary for the time being. 
On the ISth June 1832 the defendants, with one Lawrence Thompson as 
their surety, entered into a bond, of which the following is a copy : — 

Know all men by these presents, that we, William HaU the elder, and 
Tkoma9 Spencer HaU and Latorence Thomjison^ are held and firmly bound 
onto our Sovereign Lord William the Fourth by the grace of God, of the 
United Kingdom of Great Britain and Ireland^ King, defender of the faith, 
in the sum of 700^. of good and lawful money of Chreat Britain^ to be paid 
to our said Lord the King, his heirs and successors ; to which payment well 
and truly to be made we bind ourselves, &c. 

Whereas the above bounden William Hall and Thomas Spencer Hall 
have this day become tenants to Charles Andrew Scovell^ Esq., secretary to 
the Commissioners of Customs, in trust for his Majesty, of certain premises 
called Botolph Wharf, at the rent of 375/. a quarter ; and whereas the said 
WilUam HaU and Thomas Spencer Hall have this day paid to the said 
Charles Andrew Scovelly in trust for his Majesty, the sum of 375/. for the 
first quarterns rent, and have agreed to pay the said sum of 375/. on or before 
the first day of every quarter during which they hold the said premises ; and 
whereas also there are certain sums due and payable for warehouse rent from 
certain parties, in respect of goods landed and warehoused at the said pre- 
mises. Now the condition of this obligation is such, that if the said William 
HaU and Thomas Spencer HaU shall well and truly pay to the said Charles 
Andrew ScoveU or his successors, the sum of 375/. on or before the first day 
of every quarter during which they hold the said premises, and shall at all 
times well and truly account to the said Charles Andrew ScoveU^ or to such 
person as he shall appoint for that purpose, for all sums received by them, or 
any of them, due and payable on account of warehouse rent as aforesaid, and 
shall permit and suffer the said Charles Andrew ScoveU^ or any person 
appointed by him, to inspect all books, papers and writings, in their or any 
of their custody relating to such last-mentioned sums, then this obligation to 
be void ; otherwise to remain in full force and virtue. 

By indentures of lease and release, bearing date 2nd and 3rd December 
1833, the premises called Botolph Wharf were conveyed by the Lords of the 
IVeasary and the Commissioners and Secretary of the Customs to the plaintiff, 
and to his partner WilUam StenneU, their heirs and assigns, to the uses 
therein declared ; that is to say, as to one moiety to such uses and upon such 
tmsta as the plaintiff should by deed or deeds direct, limit, or appoint ; and in 
default thereof, or if incomplete, to the use of the plaintiff and his assigns for 
life, remainder to one John Knill Kinsman^ his executors, administrators 
and assigns, during the life of the plaintiff, in trust for the plaintiff, remainder 
to the use of the plaintiff, his heirs and assigns, for ever. Similar uses were 
limited and declared as to the other moiety in favour of WUliam Stennett. 
The defendant then gave in evidence certain indentures of lease, appoint* 
ment and release, bearing date respectively the 4th and 5th Decemb^ 1832» 
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By the latter deed the plaintiff and the said William StenneH did, an 
of them did, in consideration of 18,000/., direct, limit and appoint, tha 
and immediately after the execution thereof, the undivided moiety o 
of them in the above-mentioned messuages and premises should rema 
be to the use of Wynn Ellis^ Esq., his heirs and assigns for eve 



(e) The following are the mott material 
parti of this deed, which are not set out in 
the case. It will he seen that the Court 
was authorised to refer to the pleadings in 
the cause, and also to copies of the deeds. 

" To have and to hold the said wharf or 
quay, hereditaments, and all and siog^ar 
other the premises hereby released or in- 
tended so to be, with their appurtenances, 
unto and to the use of the said ff^iw £//t«, 
his heirs and assigns, for ever; subject never- 
theless to the proviso or condition for re- 
demption thereof next hereinafter contained, 
that is to sav, provided always, and it is 
hereby agreed and declared between and by 
the parties to these presents, that if the said 
ThomoM Wiikmton and WUHam Stefmeti, or 
either of them, or either of their heirs exe- 
cutors administrators or assigns, shall and 
do on the 5th day of J^e now next ensuing, 
well and truly pay, or cause to be paid, to 
the said fVffim EUis, his executors adminis- 
trators or assigns, the sum of 13,000/. of 
lawful money of Oreai Britain, together 
with interest for the tame, after the rate of 
5/. for etery 100/. bv the vear, to be com- 
puted from Uie day of the date of these pre- 
sents, without making any deduction or 
abatement out of the said sum of 13,000/. 
or the interest thereof or any part thereof 
respectively for or in respect of any present 
or future taxes, charges, assessments, pay- 
ments or impositions, or any other matter 
cause or thing whatsoever, then and in such 
case he the said fVynm EUUt his heirs or 
assigns, shall aud will at any time after 
such payment shall be so made as aforesaid 
upon the request and at the proper costs and 
charges of the said Tkemtiu H'tikituom and 
H'UHam SietmeU, or one of them, their or 
one of their heirs executors administrators 
or assigns, reconvey the said wharf or quay 
and hereditaments hereby appointed and 
released, or intended so to be, with their ap- 
purtenances, to the use of the said TUsiai 
trUhmtM and fFUHam Siemmeii, their hein 
and assigns, as tenants in common, or in 
such manner as they respectirely shaU in 
that hehalf order or diiecC free from all in- 
cumbrances whatsoever miade done or com- 
mitted by the said H'ym EUigy his hein 
executors administrators or assigns. And 
the said HktmmM H'Ukumm and fFiUitm 
Sitmmett for themselves ioiiitly and teverallv 
and for their respective heirs executors and 
administrators, do hereby covenant promise 
and agn^e with and to tlie said fFpm EM; 
his executors administrators and assigns, 
that they the said Tkmmm fFiUmmm and 
tfUiimm SinmHii or one of them, their or 
one of their heiis executors adminiitvators 
pr atsigns, shaU and will well and tinl^ pay, 



or cause to be paid, unto tha said 
Edht, his executors administratora 
signs, the said sum of 13,000/. and 
terest thereof, on or at the day or tin 
tioned in the aforesaid proviso for t 
ment thereof respectively, without i 
duction or ahatement whatsoever, ai 
to the true intent and meaning < 
presents : Provided always, and it ii 
agreed and declared between and 
parties to these presents, that if t 
nomat fVUkinmm and fViUiamSi€M 
one of them, their or one of their h( 
cutors administrators or assigns, ' 
shall on the said 5th day of Jmm€ ni 
ensuing, aud on every 5th day of JS 
5th day of Decender which will be 
years 1834, 1835, 1836, 1837, IS 
J 839 respectively, and on the 5th 
Jyne which will be in the year 1 
within one calendar month next ail 
of the said days rsspectively, well ai 
pay, or cause to be paid, imto the saii 
EUi$, his executors administrators 
signs, half a veer's interest for the a 
of 13,000/: after the rate aforesaid ar 
out any deduction whatsoever, then 
such case it shall not be lawfiuil for t 
H^ynn BUiif his executors administi 
assigpis, before the 5th day of A 
1840, to call in or compel payment 
said sum of 13,000A, or of any part 1 
any thing in these presents containei 
contrary thereof in anywise notwil 
ing : Provided always, and it is hen 
ther agreed and declared, between 
the parties to these presents, that if 
time or times, whilst the said sum of 
hereby secured as aforesaid, or ai 
thereof, shall remain due to the sail 
EUu, his executors administratora 
'signs, half a year's interest shall be i 
and impaid for more than one < 
month siter the time hereinbefore ap 
for the payment thereof, and tha 
being so in arrear, the said tVfmn i 
executors administrators or asaignt 
nevertheless neglect or forbear to ci 
eompel payment of the said sum of 1 
or so much thereof as shall then be 
shall accept interest 'for the same, 
part thereof, then and in each caae 4 
AlfNn BUt», his executors *<lw*i«i«tr 
assigns, shaU not by such neglect 
beannce, or by snch his or their aec 
of interest as aforesaid, be prcchidecl 
vented from demanding recovering 
ceivingofandfromtheaaid Tknmm 
aM and WiiAam SUmmtt, or one ol 
their or one of their heirs execnton 
niatratois or aasigns, the paymant 
said sum oC 13,1000/., or ao aradLtb 
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bjecl to a proTiso for redemptkm thereinafter contained, for payment of the Gmr. Pietu, 
m of 13,000^, with interest, on the 5th day of June then next It was hy Wiuunioh 
e same indenture fiirtlier provided, declared, and agpreed, that the said ^' 
^fma EUU should not be entitled to call in the principal money by him ^jy^ anothtr. 
tianced upon the said mortgage, before the 5th day of December^ 1840, if 
c interest payable by the mortgagors in respect of such principal money 
u in the mean time regnlariy paid, according to the terms of the said deed. 
I Ihe said last-mentioned deeds are also the following clauses or provisions : 
ad that if the said sum of 13,000^. or the interest thereof, or any part 
lereof respectiYely, should not be paid conformably to the aforesaid provisoes 
r agreements for payment of the same, and the true intent and meaning of 
lat indentare, then and in such case it should and might be lawful for the 
ud fFynn Ellisy his heirs, and assigns, at any time or times thereafter, into 
ad upon tike said wharf or quay, and hereditaments, thereby appointed and 
e leas e d , or intended so to be, to enter, and the same from time to time 
eaceaUy and quietly to have, hold, occupy, possess, and enjoy, and receive 
■d take the rents, issues, and profits thereof, without any let, suit, trouble, 
tnial, interruption, or disturbance whatsoever, of, from, or by the said 
Iftonust WMinion and fFUliam Stermelt respectively, or their respective 
mn or assign, or any person or persons whomsoever, having or lawfully or 
qnitably claiming, or who should or might have or lawfully or equitably 
bim, any estate, right, title, interest, or inheritance, in, to, or out of the said 
rharf or quay and hereditaments, thereby appointed and released, or intended 
to be, or any part or parts thereof; and that free and clear, and freely and 
learly and absolutely acquitted, exonerated, and for ever discharged or other- 
riw, by the said Thomas Wilkinson and William Stenneit^ or one of them, 
hur or one of their heirs, ex^utors, or administrators, saved, protected, kept 
Murmless, and indemnified of, from, and against, all and all manner of former 
lad other gifts, grants, bargains, sales, jointures, dowers, mortgages, uses, 
lasts, wills, entails, annuities, fines, issues, amerciaments, statutes, recognis- 
meea, judgments, executions, extents, seizures, sequestrations, and all other 
states, titles, troubles, charges, debts, and incumbrances whatsoever : Pro- 
tided always, and it vras thereby further agreed and declared between and by 
tfie parties to the said indenture, that it should and might be lawful for the 
nid Thamoi Wilkimon and WilUam Stennett respectively, and their respective 
lidrB and assigns, peaceably and quietly to have, hold, occupy, possess, and 
Cijoy the said wharf or quay and hereditaments, thereby appointed and re- 
ktted, or intended so to be, with the appurtenances, and to receive and take 
Ike rents, issues, and profits thereof, and of every part thereof, for their 
vespective own use, until default should be made, in payment of the said sum 
of 13,000/., or the interest thereof, or any part thereof respectively, contrary to 
the aforesaid provisoes or agreements for payment of the same, and the true 
intent and meaning of the said indenture, without any let, suit, trouble, inter- 
ruption or disturbance whatsoever, of, from, or by the said fFynn Ellis^ his 
iieirs or assigns, or of, from, or by any other person or persons whomsoever, 

ifail then b« due and the inteiest thereof; from immediately usinf^ any powen or reme- 
aoff ihall the laid Wynn EUitf his executon diet for recovering and ctmifielling payment 



idaiiiistratort or aaaigoi, by luch nrelect of the said sum of 13,000/., or so much 
m lorbearanoe, or by such acceptance of in- thereof as shall then remain due, and the 
aiafofcsaid,bcpfteliidedoriirevented interest thereof.** 
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lawfully or equitably claiming^ or to claim, by, from, or under or in tnut fiir 
him or them. 

On the 7th December^ 18S3, a notice from the Lords of the Treasury aad 
the Secretary of the Customs, and signed by them respectively, was ser?ii 
upon the defendants, of which the following is a copy : 

Gentlemen, 

We hereby give you notice, that we have sold and conveyed all that legri 
quay or wharf called or known by the name of Botolph Wharf, now in your 
occupation, at the rent of 375^. per quarter, to Thomas WiUtinttm wafL 
WUliam Siennett ; and we hereby direct you in future to pay your rent to thoie 
gentlemen, and to considtf them in every respect as your landlords. Dated 
this 7th day 1^ December^ 1 833. 

Prior to the conveyance, mortgage, and notice above stated, and while ttt 
negociations for such conveyance were proceeding, namely, on the 12th Sefi^ 
1S3S, a notice was served upon the defendants, of which the follovnng isi 
copy: 

Gentlemen, 

Take notice that you are hereby required to quit on the 15th day of Deft 
next ensuing the date hereof, or such other day on which the next quarter of 
your tenancy may expire, be the same the 12th, ISth, or 14th of next Dec, 
or any other day, the peaceable possession of all that legal quay or whaif, 
called Botoli)h Wharf, and now in your tenancy or occupation. Dated this 
12th day of September^ 1833. 

J. JTer, Secretary to the Commissioners of his Majesty's Customs oi 
their behalf, and on their authority^ and with the consent of the 
persons to whom the wharf is agreed to be sold. 

• 

The said J. Ker was the Assistant Secretary to the Commissioners of \m 
Majesty's Customs, and acted at the Board for and on belialf of tlie Seen* 
tary, during his absence. On the 13th day of September^ 1833, an order ww 
signed with the initials of Mr. Edward Steward^ who was acting chairman ai 
the Board of Customs at that time, which order was to the eifect followieg; ' 

The solicitor liaving laid before the Board the form of a notice to be givwi 
pursuant to the Treasury order €ff tlie 11th instant, to Messrs. HiUl^ to qtk 
Botolph Wharf, in consequence of Mr. Wilkinson having agreed to ptutdiaM 
the same, — Resolved, that the form of notice is approved ; and the Assistul 
Secretary is hereby authorised to sign and give the above notice to quit to 
Messrs. HaH^ of which the solicitor is to be apprised. The notice was sigmA 
by Mr. Ker^ in pursuance of that order, Mr. Scovell the Secretary not beiii|f 
then present 

On the 16th day of December ^ 1833, the following demand of possessios 
signed by the plaintiff, the said WilUam Stennett^ and the said Wynn Eiiii^ 
their mortgagee, was served upon the defendants : 

To Messrs. William HaU and Thomas Spencer Hall^ or whom else it msf 

concern. 

Take notice, that we the undersigned ffynn EUis^ Thomas fFilkinsam^ 
and William Stennett^ hereby demand of and require you to deliver up to us 
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or to flome or one of us, the immediate and peaceable possession of all that 
quay or wliarf called or known by the name of Botolph Wharf, pursuant to 
a aotioe to quit the same premises heretofore served upon you, bearing date 
the 12th day of SepiemJieit 1883, and signed by J. Ker, therein described as 
Seeretaiy to the Commissioners of his Majesty's Customs, on behalf of the 
said Commissioners, and by their authority and with the consent of the pei^ 
sons to vrfaom the said wharf was agreed to be sold. And take notice, that in 
of yoar neglect or reftisal to deliver up the same pursuant to this notice, 
shall hold you liable to pay to us, or to some or one of us, and shall, or 
le or one of us shall, proceed to recover from you double the value of the 
lot of the said premises, for such time as you shall continue to hold over 
the same after the date and delivery of this present notice and demand, 
according to the terms of the act in such case made and provided. And you 
iie hereby further required to take notice, that this present notice and demand 
ofpo a s eaoi on of the aforesaid premises, shall not operate, or be taken or con- 
miknd, and that the same is not meant as a waiver or abandonment of a 
ttftain notice to quit the above-mentioned premises heretofore served upon 
yoa, signed by us the undersigned, and bearing date the 11th day of Dec. 
1833, in case the said notice so signed by the said J, Ker and served upon 
ym as aforesaid, should not be legally sufficient to end and determine your 
taancy of and in the aforesaid premises, on any of the days in the said last- 
acntioncd notice specified. Dated this 16th day of December y 1833. 

(Signed) 

On the 11 th Decern^, 1833, the following notke to quit, mentioned in the 
faegoing demand of possession, and signed by the same parties, had been 
lerved upon the defendants : 
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To Mesars. William Hall and Thomas Spencer Holly or whom else it may 

concern. 

Take notice, that you are hereby reqidred to quit and deliver up to us, the 

■tJenwgned Wynn EUity Thomas Wtlkinsony and fFiUiam Stennetty or to 

IIk nndenigned Thomas WUkinmm and fFUliam Stenneti, or either of them, 

en the I4th day of June neit, the peaceable and quiet possession of all that quay 

m wharf, called or known by the name of Botoljyh Wharf, and now in your 

i aanty or occupation, provided your tenancy thereof originally commenced 

al thai pericKl of tile year, or otherwise that you quit and deliver up the pos- 

iHMn of the Mid premises at the end of the current year, of your tenancy 

Aeieo^ wUch shall expire next aAer the end of half a year from the time of 

served with this notice, and also provided your tenancy of and in 

premises shall not cease and determine on either of the 12th, 

MUl, or 14th days of this present month of Decembery by reason and in 

or under or by virtue of a certain notice to quit the same pre- 

heietolbre served upon you, bearing date the I2ih d&y of Septembery 

1833, and signed by J. ilTer, therein described as Secretary to the Commis- 

nooers of his Majesty's Customs on behalf of the said Commissioners, and 

If their authority and with the consent of the persons to whom the said wharf 

ns agreed to be sold. And you are hereby further required to take notice, 

■•d we do hereby expressly declare that this present notice shall not operate 
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or be taken or considered, and that the same is not meant as a waiver or 
abandonment of the said notice so signed by the said /. Ker^ and served npon 
you as aforesaid, in case that notice is legally sufficient to end and determine 
your tenancy of and in the aforesaid premises, on any of the days therein 
specified. And we the undersigned Wynn Ellis, Thomas Wilkinson^ and 
William Siennett^ do hereby reserve to ourselves and any or either of us, full 
power of adopting and acting upon the said notice so already served upon 
you as aforesaid, and of holding you liable for the double value of the said 
premises in case you shall hold over the same or any part thereof after any of 
the days mentioned in the notice so served upon you as aforesaid, provided 
your tenancy shall be thereby determined. Dated this 11th day of December^ 
1838. (Signed) 

The defendants did not quit or deliver up possession of the premises at the 
expiration of either of the notices to quit above set forth, and on the let 
November J 1834, an action of ejectment was commenced in the name d 
John Doe^ on the three several demises of the plaintiff, William Stennett^ and 
the said fFynn BUlis, for the purpose of recovering possession of the premises. 
That action was tried on the 23rd December j 1834, when the defendants by 
their counsel consented that a verdict should pass for the plaintiff in that 
action, subject to an order of the learned judge, that execution thereon should 
be stayed for five weeks from that day, and which order his Lordship was 
pleased to make : a verdict was taken for the plaintiff, and execution v^as stayed 
accordingly, and judgment in the said action of ejectment was not signed 
until the 18th February j 1835, and possession of the premises was obtained 
on the 6th Aprils 1 835, under and by virtue of a writ of possession issued on 
the judgment. In the interval between the judgment and obtaining posses- 
sion, application was made to the defendants to give up the possession. The 
premises being used for the purpose of landing goods, and there then being 
upon the premises many goods landed there upon which duties were due and 
payable to the Crown, and which goods could not legally be removed until 
the duties had been paid, and the goods in question belonging to many differ- 
ent individuals, the defendants did not g^ve up an unincumbered possession of 
the premises ; they however tendered possession thereof, with the before-men- 
tioned goods thereon ; which tender was objected to, and possession refused, on 
the ground that the same was not such a possession as the plaintiff in ejectment 
under his writ of possession was entitled to. The defendants have never paid 
any rent in respect of the said premises, either to the plaintiff or to his partner 
the said William Stennett, 

Copies of the pleadings in this cause ; of the indentures of lease and 
release of 2nd and 3rd December, 1833 ; of the indentures of lease appoint- 
ment, and release of 4th and 5th December^ 1833 ; and of the record of the 
judgment in ejectment of 18th Febrvary^ 1835, in this case respectively men- 
tioned, are annexed to, and are to be considered as parts of this case, and 
either party is to be at liberty to refer to them or either of them as such. 

The*defendant8 object that the plaintiff is not entitled to a verdict on any 
of the counts in the declaration. The objections to a verdict on either of the 
counts for double value are — 

1st, That there was no proof whatever of any such tenancy as is stated in 
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the Ist or 2nd cotuits of the declaration, which tenancy the defendants having 
put in issue by their pleas, the plaintiff was bound to establish. 

Sndly, That there was no evidence to prove, but on the contrary that the 
evklence, and particularly the deeds of the 2nd and drd of December^ 1833, 
and of the 4th and 5th of December^ 1833, disproved that the plaintiff was 
seised of the reversion at the times and in manner and form as in the Ist and 
2nd counts alleged, which allegation the defendants having traversed, the 
plaintiff was bound to sustain. 

Srdly, That the tenancy created by the agreement of the 12th of June^ 
1833, was not a tenancy for any term of life, lives, or years within the mean- 
ing of 4 Geo. 2, c. 28, so as to subject the defendants to an action for 
double vahie, if in other respects the requisites of that statute had been com- 
plied with. 

4thly, That the tenancy created by the agreement of the 12th June^ 1832, 
was not so put an end to as to entitle the plaintiff to sue for double value, 
either by notice to quit of the 12th September^ or by that of the 12th December^ 
1833. That as respects the notice of the 12th September^ there was no proof 
of any sufficient authority given to the party who signed the same, and because 
the notice if given by the authority of the persons then entitled to the rever- 
sion would not entitle a party to whom the reversion was conveyed after the 
giving the notice, and whilst it was running, to take advantage thereof, in 
order to sue for double value ; and with respect to both notices, that if either of 
them determined the tenancy, still the reversion, at the time the tenancy was 
•o determined, was not in the plaintiff, but in Wynn EUis^ who, if any one, 
ought to have sued. The defendants further object that if liable for double 
Talne at all, they were not liable for any time afler the day of the demise, in 
the before-mentioned declaration of ejectment. 

As to the count for use and occupation, the defendants object that the 
plaintiff could not recover, inasmuch as before the i5th day of December^ 
1833, the reversion of the premises had been conveyed to Wynn Ellist and 
that the defendants were liable to him and not to the plaintiff. The questions 
for the opinion of the Court are, whether the four objections of the defendants 
to the claim for double value, and the objection to the claim for use and 
oocapation above particularly stated, or any of them, are well founded ? 
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Sir F. Pollock for the plaintiff.— The effect of the agreement made between 
the Lords of the Treasury and the defendants, was to create a tenancy in the 
{demises from year to year, with a rent payable quarterly. But if that be not 
80, it must be held that it was a quarterly tenancy ; and in either case the 
plaintiff is entided to recover under the two first counts of the declaration. 
The statute 4 Geo. 2, c. 28, sec. 1, is applicable to the cases of ** tenants for 
any term of life, lives, or years.* Now in Legg v. Sirudtvick (e), it was 
held, that a parol demise to hold from year to year and sic ultra quamdiu, is 
a lease for two years ; and Timmim v. Rowlinson (/) decided that a tenant 
(rom year to year, who had held over afler giving a notice to quit, was liable 
to pay double rent under stat. 11 Geo. 2, c. 19, sec. 18. Lit. sec. 67.* Co, Lit, 
54 b. It is true that in Lloyd v. Rosebee (g). Lord Ellenborough seems to 
have been of opinion, that the stat. 4 Geo. 2, c. 28, does not apply to a weekly 
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tenancy, but that case never came before the Court in Banco^ and needs con- 
firmation. In fFUkinson v. CoUey (A), the statute was held to be a remedial 
law, and was liberally construed. Then it is objected that the plaintiff had no 
reversion in the premises sufficient to satisfy the allegation in the declaration. 
It is well established that a tenant cannot setup the title of the mortgagee against 
the mortgagor, Doe^ d. Bristow^ ^.Pegge (i) ; nor can a defendant who has come 
in under the plaintiffshew that his landlord's title is expired. Balls v. Westwood 
(Jc), In The Kitig v. St. Michaels (/), Lord Mansfield said, that it was an 
affront to common sense to say the mortgagor is not the real owner of an 
estate ; and that decision was recognised in The King v. the TnJtabitants of 
Edington (m). But the deed of the 4th and 5th of December^ 1833, contained 
a proviso, that the mortgagee should not be entitled to call in the principal 
money before the 5th December^ 1840, if the interest was in the mean time 
regularly paid. Now this gave to the plaintiff a legal interest in the premises 
and the rents thereof, and must be construed as a lease for seven years. It 
must be taken that the interest has been regularly paid, and the mortgagee is 
therefore prevented, by this proviso, from maintaining an action of ejectment' 
to recover the premises ; nor could he recover the rents or profits. In Evans 
V. Thomas (ti), it was said, that it had been adjudged that if one covenants 
and grants with another, that he shall have and hold his lands for so many 
years, it is a good and absolute lease. In the present case there is a covenant 
from the mortgagee that the mortgagor shall '' have, hold, occupy, possesst 
and enjoy" the premises, until default should be made in payment of the 
principal money, '* contrary to the aforesaid provisoes or agreements for the 
payment of the same." This would therefore enure as a lease, or an interest 
in the land equivalent to a lease, so as to entitle the mortgagors to bring 
ejectments in their own name. Powsely v. Blackman (o), Richards v. Sely (p), 
Jemmot v. Cooly (7). 

As to the (lAh objection it was held in Soulsby v. Neving (r), that after a 
landlord has recovered in ejectment against his tenant, he may maintain debt 
upon the statute for double the yearly value of the premises, during the time 
the tenant held over, after the expiration of the landlord's notice to quit. 

Bompasy Scrjt., contra. {WildSy Serjt. and Channell were with him.) 
The plaintiff is not entitled to recover upon either of the two first counts in 
the declaration. If reliance was placed upon the authority of the 67 sec. of 
Littleton t where it is said that *' if tenements be let to a man for a term of 
half a year, or for a quarter of a year, &c In this case, if the lessee commit 
waste the lessor shall have a writ of waste against him, and the writ shall say 
quod tenet ad terminum annorum" then this declaration is defective, because 
it is added *' but he shall have an especial declaration upon the truth of his 
matter." Here the declaration does not disclose the true tenancy, which was 
a quarterly one, but the first count states that the defendants held ^* for a 
term of years, from year to year,** and the second describes it as "a tenancy 
for a term of years.'' This was a quarterly tenancy, determinable on three 
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months' notice, similar to that in Kemp v. Derrett («). If that be so, then 
the Stat 4 Geo. 2, c. 28, does not apply to this case ; and Lloyd v. Rosbee (/) 
is an express authority upon that point. Lord EUenborough there says, 
•*This is a penal statute, and is to be construed strictly. A tenant from 
week to week I therefore cannot include in the description of * tenant for 
Kfe, lives, or years.* And I do not remember any instance of a tenant for a 
less time than a year being held within this Act of Parliament." The con- 
struction which has been put upon the mortgage deed cannot be supported. 
The only covenant for the redemption of the premises is that which is con- 
fined in the first proviso to pay the principal money in June, 1834, and 
then follows a covenant from the mortgagors to pay on that day. The 
second proviso will not operate at all in a Court of Law, although it may 
perhaps be noticed in equity. Upon the default to pay on the 5th Jan,^ 
1S84, the estate of the mortgagee became absolute in law, and after default a 
mortgagor becomes a mere tenant at will, or sufferance, to the mortgagee, 
P&WseUy V. Blackman (i/), Smartle v. Williams (i?). Moss v. Gallimore (w) ; 
and the possession of the mortgagor is the possession of the mortgagee. 
Birch V. Wright (j?J, Pope v. Biggs (y). Evans v. Thomas (z), which has been 
relied upon, is rather an authority for the defendants, because it was held 
that a covenant to levy a fine, upon condition that if A. should pay 100/. 
within thirteen years to B. it should be to the use of B., did not amount to a 
lease. In Drake v. Munday (a), where it was decided that a grant amounted 
to a lease, an annual rent was reserved. Lastly, it is quite clear that this 
action must be brought by the party who has the legal estate vested in him, 
BalU V. Westwood (6), Morgell v. Paul (c), Lumley v. Hodgson (rf). 

Pollock in reply. — The agreement in this case shewed that a yearly tenancy 
was intended. If this had been the letting of a farm, then a yearly tenancy 
would have been presumed for the sake of protecting the tenant ; but the 
same inconvenience may arise in the case of a wharf, because the traffic 
which is carried on is much greater at some periods of the year than at others. 
The objection, that the declaration ought to have been special, cannot be 
raised now, because it was not taken at the trial. Then according to the 
doctrine laid down in Co, lit, 54 b, the holding for a quarter is evidence of 
a holding for years. 

TiNDAL, C. J. — ^This is an action of debt, and in the two first counts of the 
declaration the plaintiff* seeks to recover double the value of certain premises ; 
and the third coimt claims single rent, for six months, from the ] 3th day of 
December^ 1833, to the 13th day of June^ 1834. In the first count, for 
double value, the plaintiff^ alleges that the defendants held the premises for a 
term of years, that is to say, from year to year, for so long a time as the said 
plaintiff and the defendants should respectively please, and that by a notice 
to quit, this tenancy was determined on the 14th of June, 1834 ; and in the 
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Cam^Pieai. second count it is stated that the premises were held for the raddtte of a certain 
Wilkinson tenancy for a term of years which ended on the 14th day of December^ 1888. 
Hall There is a plea of non tenuit to both these counts, and the first question is, 
and another, whether either of these allegations of tenancy are made out : and I am of 
opinion that they are not. Taking the statement of the commencement of 
the tenancy under the Lords Commissioners of the Treasury, as it appears in 
the agreement, or in the recital in the bond, the construction appears to me 
to be that the premises were taken at a certain sum per quarter, and that a 
quarterly tenancy only was created. Look at the allegation contained in the 
bond. It recites that the defendants had become tenants to the Commis- 
sioners of Customs of Botolph Wharfs at the rent of 375^. a quarter : if it had 
rested there, the nature of the holding would be a matter of some doubt and 
uncertainty, but it goes on to state that the defendants had that day paid the 
sum of 375/. for the first quarter s rent, and had agreed to pay the said sum 
of 375/. on or before the first day of every quarter during which they held 
the premises : these words seem to carry the intention of the parties no 
further than a quarter of a year. If we look again at the situation of the 
parties, it is not improbable that the Commissioners of the Treasury should 
make such an agreement. Nothing could be more probable than that they 
would sell these premises, and how much more likely were they to do so, if 
they demised them only for a quarter of a year? But if the matter 
remained in dubio, the parties have themselves put this construction upon 
the agreement, for the Lords of the Treasury gave the defendants a notice to 
quit at the end of the next quarter of the tenancy. Therefore I think that 
the plaintiff is not entitled to recover upon the two first counts. 

This makes it unnecessary to give our decision upon other points in the 
case. We need not say whether the statute 4 Geo. 2 does or does not apply 
to quarterly holdings : we neither affirm it nor deny it. I now come to the 
last count, for use and occupation. I agree that inasmuch as the defendants 
have never paid rent to the plaintiff, whilst he had the legal estate, they 
are not estopped from shewing in this action that the plaintiff had not the 
legal reversion in the premises. It appears that Wilkinson and StenneU 
purchased the premises on the Srd of December^ 1833, and on the 5th of 
December following, they conveyed the premises to Wynn Ellis by way of 
mortgage. The plaintiff had the legal estate vested in him between the Srd 
and 5th of December ^ but there was no act of recognition on the part of the 
tenants. Now the question arises on the effect of this conveyance, and there 
can be no doubt but that it operated so as to vest the legal inheritance and 
fee-simple in the mortgagee, from the very day on which it was executed. 
But the question is, whether the proviso does not operate so as to create a 
lease of the premises from the mortgagor to the mortgagees, for seven years, 
and I am of opinion that it does so operate. After the first proviso for the 
redemption of the premises, there follows a covenant from the mortgagee 
that it should not be lawful to call in the principal money until the 5th day of 
December^ 1840 ; and then there follows a proviso that it should be lawful fSr 
the mortgagors peaceably and quietly to occupy and enjoy the premises, and 
to take the rents and profits thereof for their own use, until default should be 
made in payment of the principal money or the interest thereof, contrary to 
the provisoes and the true intent and meaning of the indenture. 
It is contended that this has reference only to the stipulation that the 
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principal money should be paid on the 5th day of Jiuie then next; bnt the first 
proviso, which is in favour of the mortgagee, was altered by the subsequent 
provisioti, that if the interest was regularly paid, it should not be lawful for 
the mortgagee to call in the principal money before the year 1840, and we 
must look at the meaning of the parties, as it is to be collected from the 
whole of the deed. The effect of it therefore seems to me to be, to give the 
mortgagors a lease for seven years, subject to be divested at the end of every 
half year, oo the nonpayment of the interest. What injury could it be to the 
mortgagee that he should allow the mortgagor to remain in possession of the 
property, when he is certain that if the interest if not paid, he may enter 
and recover both principal and interest ? I cannot see that any injury 
could result, and this case comes within the principle laid down in 
Bacon^s Abr. tit Leoies. ** That whatever words are sufficient to explain 
the intent of the parties, that the one shall divest himself of the possession, 
tnd the other come into it for such a determinate time, such words, whether 
they mn in the form of a licence, covenant, or agreement, are of themselves 
sufficient, and will in construction of law amount to a lease for years, as 
eflectuaDy as if the most proper and pertinent words had been made use of for 
that purpose." I conceive, therefore, that there was in this case such an 
estate vested in the plaintiff, which has not yet been divested out of him, as 
to enable him to support the averment in the third count of the declaration. 

Park, J., concurred. 

Gasslee, J., I have not been present at the arguments, and therefore 
I shall give no opinion. 

Vaugbam, J. — ^There is nothing in this case to shew a yearly taking of the 
premises. It seems to me clearly to amount only to a tenancy from quarter 
to quarter. A quarterly rent is reserved, and the penalty of the bond is only 
in doable the amount of a quarter's rent. It is a great and a grave question, 
whether any thing less than a yearly tenancy is within the staU 4 Geo. 2, but 
1 forbear fh>m giving any opinion upon it As to the question whether the 
count for use and occupation can be maintained, I am of opinion that it can. 
The mortgage deed shews a studious attempt to g^ve the mortgagors the 
legal right to hold the premises until 1840, unless default was made in 
payment of the interest ; and I believe in modern times it has been usual to 
insert such special provisoes into mortgage deeds. What is necessary to 
support an action for use and occupation ? . The occupatwn by the defendant 
must be shewn, the value of the premises, and that the defendant occupied 
by the permission of the plaintiff! In this case the two first requisites are 
admitted to exist, and the last must be necessarily implied. 
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James v. Salter and another (a). 



The limiution IfEPLEVIN. — ^The declaration alleged that the defendants took and de- 
torfS^erVreut tained certain chattels in a dwelling-house and lands in the parish of 

b^lnfuSJ^ty Ujffhulme, Devon. The defendants avowed and made cognizance that the 
2^h o7Ibe*^e.- said dwelling-house, land, and premises in which, &c., heretofore to wit, on the 
utor. under 3 4 j^Q^j^ November. 1904, were the freehold premises of one James Salter^ since 
•^^ deceased, late father of the defendant Salter^ and continued so until and at 

the time of the decease of the said J. Salter ; and that the taking of the said 
goods and chattels, as in the declaration mentioned, was done under and in 
pursuance of a certain power contained in the last will and testament of the 
said J. Salter deceased, bearing date the Srd of August^ 1800, for raising and 
paying a certain annuity, yearly rent, or sum of SOZ., given and bequeathed 
in and by the said will to the said defendant Salter ^ and charged and charge- 
able on the said freehold premises of the said /. Salter j deceased ; and because 
the sum of S70Z., part of the said annuity, yearly rent, or sum of 30/. 
accruing due at Christmas^day last, was behind and unpaid for the space of 
twenty days after the said Christmas-day, the same having been lawfully 
demanded and not paid, the defendant, Salter, in his own right avowed, 
and the other defendant as bailiff to the defendant Salter^ acknowledged, the 
taking the said goods and chattels in the declaration mentioned, to satisfy the 
said arrears according to the purport, tenor, and effect of the said will, con- 
cluding with a verification. — Plea$ in Bar. — Secondly, that the said distress 
in the avowry and cognisance mentioned was not made at any time within 
. twenty years next after the time at which the right to make a distress for 
the arrears of the said annuity, yearly rent, or sum of 30Z. first accrued to 
the defendant J. Salter: concluding with a verification. Thirdly, that the 
said distress was not made within six years afler the said arrears, in respect 
of the said annuity, yearly rent, or sum of 30/. first became due— con- 
cluding with a verification. 

Replication to the second plea, — ^That so far as the same related to 585/., 
part of the money in the avowry and cognisance mentioned, the distress was 
made within twenty years next afler the time at which the right to make a 
distress for the said sum of 585/., and every part thereof, being the 
arrears of the said annuity, yearly rent, or sum of 30/., first accrued to the 
defendant Salter ; and as to the residue of the second plea in bar, so far as 
the same related to the residue of the money in the avowry and cognisance 
mentioned, the defendants relinquished their avowry and cognisance and 
prayer of judgment, so far as the same related thereto. 

To the third plea. — ^That the distress was made within six years next after 
the arrears in respect of the annuity, yearly rent, or sum of 30/. first became 
due. Issue was joined on both pleas. At the trial at the last Devon Assises, 
the jury found a special verdict, which set out the will of James Salter^ the 
father of the defendant Salter^ by which it appeared that he had charged 
his freehold property with the annuity set forth iti the avowry ; that the said 

(a) S«e James v. Suiter, 1 llodges, 405. 
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/. Salter, the father of the defendant Saltery died in the year 1804 ; 
that on the 17th March^ 1835, the defendant Salter^ and the other defend- 
ant as his baiUff, took the chattels in the declaration mentioned, as, for, and 
in the name of a distress, for the sum of 870/. f'«r twenty-nine years' 
arrears of the said annuity, ending at Christmas^ 1834, and that the de- 
fendant Salter never received any pari of the said annuity. 

Crtnoder for the plaintiff. — By sec. 2, stat. 3 and 4 Wm. 4, c. 27, it is en- 
acted that ^ no person shall make an entry, or distress, or bring an action to re- 
cover any land or rent, but within twenty years next after the time at which 
the ri^t to make such entry or distress, or to bring such action, shall have first 
aocroed to some person through whom he claims : or if such right shall not 
have accrued to any person through whom he claims, then within twenty years 
neit after the time at which the right to make such entry, or distress, or to 
briof^ such action, shall have first accrued to the person making or bringing 
the same." By section 1 it is declared that the word *' rent " shall extend to 
ill aDmiities payable out of land : therefore it is clear that the present case 
m provided for by the second section, unless its operation is restricted by the 
lords used in the third section. It was contended on a former occasion that 
ft was so restricted, in consequence of the introduction of the words ** other 
than a will," but a careful examination of the whole statute will shew that 
this constructioQ cannot be supported. The third section declares, when the 
nght shall be deemed to have accrued ; first, when a party shall have been 
dispossessed ; secondly, when the estate of a deceased person is claimed; and 
then follows the third branch, upon which the present question turns : *' and 
when the person claiming such land or rent shall claim in respect of an estate 
or interest in possession granted, appointed, or otherwise assured by any 
interest (other than a will) to him or some person through whom he claims 
by a person being in respect of the same estate or interest in the possession or 
receipt of the profits of the land, or in the receipt of the rent, and no person 
entitled under such instrument shall have been in such possession or receipt, 
then such right shall be deemed to have first accrued at the time ut which 
the person claiming as aforesaid, or the person through whom he claims, be- 
came entitled to such possession or receipt by virtue of such instrument." 
Now this section did not purpose to provide for every possible case which 
might arise under the second section ; and it is obvious that in the case of an 
annoity granted by will, the right would first accrue on the death of the 
testator, and no explanation was required upon this point If it be asked to 
what case the third branch of the third section is applicable, the answer is, 
that it contemplates the case of an estate or interest in possession, granted 
by an instrument, the terms of which leave it doubtful when it would take 
effect. But if it should be held necessary to shew that this case is included 
in the third section, then inasmuch as it must be taken that the statute 
intended to provide for this case, it might be brought within the fourth 
brttich of the section, which is applicable ** to an estate or interest in re- 
version, or remainder, or other futiure estate or interest." At all events, the 
40th section includes the case of an annuity granted by will, as it is within 
the description of money charged upon or payable out of laud ; and the 42nd 
sectkm is applicable to arrears, after any part of the annuity has bfen paid. 
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Com, PkoM. Butt, contra, — ^The second section must be taken in connexion with the 

jI^ third, and by the words '* other than a will," the case of an annuity secured 

V- by a will is expressly exempted. The exemption was probably introduced to 

and another. Prevent the injustice which would result where a will was kept out of sight or 
lost, for many years. The form of the issue which is raised prevents the for- 
tieth section from being prayed in aid, but if it could be, it would afford no 
answer, because it is only applicable to the case of conventional rents by parol, 
Paget V. Foley (b). As to the last issue the plea is not pleaded as a bar to 
the title to the annuity itself, but it merely alleges that the distress was not 
made within six years afler the said arrears in respect of the annuity became 
due ; now it is clear that the distress was made within that time. 

Crowder was heard in reply. 

Cur. adv. vuU. 

TiNDAL, C. J. — ^The question which has been argued before us arises upon 
a special verdict found on the second and last issues raised between te 
parties to this action ; the second issue being upon the question ** whether 
the distress, so far as relates to 585Z., part of the money in the avowry and 
cognisance mentioned, was made within twenty years next afler the time at 
which the right to make a distress for the said sum of 585/., and every part 
thereof being arrears of the said annuity, yearly rent, or sum of SO/, first 
accrued to the defendant John Salter, and the last issue being upon the 
question whether the distress in the avowry and cognisance mentioned was 
made at any time within six years next afler the arrears in respect of the said 
annuity, yearly rent, or sum of 30/. first became due. Of these two issues the 
first appears to us to be the principal, and indeed the only important one ; for 
if the plaintiff is entitled to judgment in his favour on that issue, the right 
and title of the defendant Salter to the annuity is altogether barred, and he 
cannot in any view of the case be allowed to recover the arrears for the last 
six years, to which only the pleadings on which the last issue is raised can be 
held to apply. The facts which are found by the special verdict on the two 
issues are few, and simple. That James Salter, the father of the defendant of 
that name, by his will, duly made and published, devised the property 
therein mentioned to trustees, to the intent that they should, out of Uie rents 
and profits, pay to John Salter^ the defendant, during the term of his na- 
tural life, an annuity or clear yearly rent of 30/. by four quarterly paynaenti, 
to commence on the first quarterly day of payment afler his decease, with a 
power of distress if the annuity should be in arrear for twenty days next 
afler any quarterly day of payment. That the testator died in 1804, without 
having revoked or altered his will, and that on the 17th March, 1885, the 
defendants distrained for 870/., for twenty-nine years* arrears of the annuity 
ending at Christinas, 1834. Upon this state of facts it appears that the right 
to make a distress for the annuity first accrued to John Salter, the son, oo 
the expiration of the twenty days next afler the first quarterly day of 
payment subsequent to the testator's death, that is, at the very latest, some 
time in AprU, 1805. It also appears, that so far as there is any allegation on 

(b) 2 Hodges 32 ; 2 Biog. N. C. 679. 
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the record, on any finding by the jury, there was no payment or receipt of Com. Pita; 
the annuity by the defendant Salter^ before the distress was put in iu March, 
1835, for it was then put in by the defendant for the whole of the arrears 
aiDoe the death of the testator. And although the defendant has, by his own 
▼dantary act, in his replication to the plea in bar, abridged the amount of the 
arrears for which he had distrained and avowed, that is, from twenty-nine 
years to nineteen years and a half, still this act of the defendant has no 
bearing on the foct appearing from the record that no distress was made 
for twenty-nine years after the right to distrain first accrued. Now upon 
reference to the statute 3 and 4 W. 4, c. 27, it appears to have provided two 
distinct periods of limitation, within which all distresses for arrears of 
annuities must be made ; the two periods being prescribed in respect of claims 
and objects in their own nature perfectly distinct. The second section con- 
templates and provides for the case where the right or title to the annuity 
itself is diluted, and directs that no person shall make a distress for any 
rent but within twenty years next after the time at which the right to make 
such distress shall have first accrued to the person making the same. The 
forty-second section contemplates and provides for the case where the title 
to the annuity is not disputed, but the distress is made for arrears due ; and for 
that purpose directs that no arrears of rent shall be recovered by any distress 
but within six years next after the same respectively shall have become due. 
The second issue arises upon a plea in bar framed upon the second section. 
The last issue arises upon a plea in bar intended to be framed, though not 
accurately or aptly framed, on the forty-second section. Now with respect 
to the second issue, it is manifest that the facts found in the special verdict 
will bring the case precisely within the provision of the second section of the 
act, unless that section is to be governed and controlled, not simply explained 
and construed, by the third ; that is, unless the third section does in terms 
exclude from the operation of the second the claim of any person whose 
right to a rent is derived under a will by reason of the words " other than by 
will," which are found in the third section ; and when this case was origin- 
ally before the Court upon a motion for a new trial, afler the rule^had been 
made absolute upon a ground perfectly distinct from that which is now before 
us, an opinion was expressed by the judges then in Court that the present 
ease was excluded from the operation of the second section, by reason of its 
not being comprehended within the third, which third section appeared to us 
upon a more hasty view to contain an enumeration of instances to which only 
the second section could be held to be applicable (a). For myself, however, 
I am ready to admit, and I am authorised at the same time to say the same 
for my three brethren who were then in Court, that the further argument 
which we have heard on this point, when brought directly before us for 
judgement upon the record, and the further opportunity for consideration 
which has been afforded us, has induced us to alter the opinion we then 
formed, and that we think (in which my brother Vaughan entirely concurs 
with us} that this case is governed by the second section of the statute, 
which, under the facts found in the special verdict, affords a bar to all claim 
and title to the annuity. That the case must have been governed by the 
second section, if that section had stood alone, cannot be doubted ; and upon 



(a) See James ▼. Sa/ier, 1 Hodgex, 405. 
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a more close examioatioa of the third section, the object and intent of it seem 
to us to be no more than this, to explain and give a construction to the 
enactment contained in the second clause, as to the time at which the right 
to make a distress for any rent shall be deemed to have first accrued, in those 
cases only in which doubt or difficulty might occur, leaving every case which 
plainly falls within the general words of the second section, but is not 
included amongst the instances given by the third, to be governed by the 
operation of the second. Many reasons concur to shew that such must be 
the just construction of the act. In the first place, if it had been intended 
that the third section should limit the application of the second to those cases, 
and those only which are enumerated in the third, it might justly have been 
expected that words would have been employed to express clearly and distinctly 
such an intention. But in this section there are no words that can be said 
directly to exclude all instances except those enumerated in the third section. 
Again, if the words ** granted by any instrument other than by will " were to 
be held to prevent the application of the statutory limitation of twenty years to 
claims of land or rent granted by will, it would be at direct variance with other 
parts of the statute ; for the instance in the third section immediately following 
that now under consideration, which provides for cases of claims in respect of 
estates in reversion or remainder, or other future estates or interests, is large 
enough to comprehend, and would comprehend all executory devises. And 
again, section 40 expressly provides for the case of any legacy ; and indeed the 
words *' by any instrument other than by will," carry the matter no further than 
if the third section had proceeded by attempting to enumerate every species 
of instrument by which an estate in land or rent could have been granted, 
and had omitted to mention a will, in which case the only inference that 
could be drawn from such omission would have been, that the case not being 
enumerated in the third section, fell back upon the general provision contained 
in the second. Indeed, unless this is held to be the true construction, the 
case which is likely to occur perhaps with the most fi*equency, viz., the 
devise of an estate in possession in land, or of an estate in possession in 
a rent char^ first created by the will, would be altogether unprovided for 
by the statute ; for the third class of instances enumerated in section 3 de 
scribes the grant to be by a person being in respect of the same estate or 
interest in the possession or receipt of the profits of the land, or in the receipt 
of the rent, a description which can neither apply to the case of a devise of a 
particular estate in land, or of a newly created rent, for the devisor who has 
by his will carved an estate in land, out of the estate whereof he was seized, 
can never be said to have been possessed in respect of the same estate or 
interest as that claimed by the devisee, still less can the devisor who creates 
a new rent-charge by his will be said to have been in the receipt of the rent 
The case therefore under discussbn, not falling within the third section, but 
falling within the clear and unambiguous terms of the second, we hold to be 
governed thereby ; that the claim and title of the defendant Salter, to the 
annuity is barred by the lapse of twenty years, since his right to distrain 
first accrued, and that the verdict upon the second issue must be entered 
for the plaintiff. As to the last issue, founded upon the limitation of six 
years, given by the forty-second section, it becomes of little importance 
whether the verdict thereon be entered for the plaintiff* or the defendant, 
any further than as the costs dependent on that issue are affected by 
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such finding. For there being but one avowry, and the plaintiff being Com. /%at. 

entitled to judgment on the issue raised on one of his pleas in bar, the jTHm 

avowants claim to a return of the cattle, &c. is completely barred, whatever «• 

may become of the other pleas in bar. Now taking the last issue as if it g^d another. 

stood alone, which appears to be the correct mode of considering the question, 

and applying thereto the finding in the special verdict, we think it appears 

that the distress was made within six years next after the arrears of the 

annuity became due ; for upon the last issue there is no objectbn made to 

the avowant's right or title to the annuity itself, but simply to the amount of 

arrean claimed beyond those of the last six years, and the distress was evidently 

made within time for the last six years. We therefore think the verdict on 

the last issue must be entered for the defendant, but that upon the whole 

record the judgment must be for the plaintiff. 

Judgment for the plaintiff 
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BouLTON V. Welch. Aprun. 

*SIT on a promissory note, made on the 18th of July, by H. T. In »n action on 
f, whereby he promised to pay to his own order 200/. three months change bj hi. 

te thereof; and indorsed by Stasdey to one Braddon, who indorsed it dorsee agdnit 

, ,- ,., ,, ,../«. rraii . indoricf, the 

mdant, and afterwards mdorsed to the plaintiff. The declaration defendant 

it Stanley did not pay the bill, although the same was presented to SJjP^jf haJc*** 

day when it became due, " of all which the defendant then had notice of the 
» presentment of 

the bill to the 
lat the defendant did not have notice of the said presentment to acceptor, and 

T. Stanley, and of the non-payment by him of the said note modo menf thereof ;" 

Qd issue thereon. "J^ *••"* 

rial before Park, J., the plaintiff proved that before ten o'clock on Held^ thiT 

October, he had put a letter into the post, directed to the defen- SSikwy of 

ich the following is a copy : — the followfatf 

letter from the 
plaintiff to the 
" 33, Northampton Square, defendant, wu 

" 22d October, 1836. iS'"tSfSiu. 

rhe promissory note for 200/. drawn by Henry Stanley, dated 18th •««• ." The 

;, payable three months after date, and indorsed by you, became note for 200/, 

ay, and is returned to me unpaid. I therefore give you notice g^J^^if 5' 

1 request you will let me have the amount forthwith. 18ih of Juiy 

(Signed.) " W. J. Boulton." '^:;,^^ 

after date, and 

)jected, on behalf of the defendant, that this letter did not contain you,'becaine 

)tice of the presentment and dishonour of the note. The learned due yeiterday, 

ved the point, and a verdict was found for the plaintiff. A rule to me unpaid. 

stained for leave to enter a nonsuit upon the point reserved. 1 therefore gite 

. * you notice 

7ase (a), and Solarte v. Palmer {b), were cited. thereof, and 

request you 
will let me hate 
k Cress. 339. 6 D. & R. 505. (6) 7 Bin;. 530. 5 M. It P. 475. 1 Cr. k the amount 

J. 417. toiihwiih." 

H 



Welch. 
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Com. Pleat, Talfourd, Seijt., shewed cauB&. — In Hartley v. Case (c), there was only a 
BouLTOH request to pay, without any notice of dishonour ; and in Solarte v. Palmer(d), 

v. the following letter, which was sent by the attorney of the holder, was clearly 

insufficient, because it contained a mere demand of payment. 

" A bill for 688/., drawn, &c., and bearing your indorsement, has been put 
into our hands by Mr. A., with directions to take legal measures for the re- 
covery thereof, unless immediately paid." * 

In the present case, the letter contained notice of the presentment and non- 
payment by the drawer ; and therefore both the cases relied upon are clearly 
distinguishable, and the Court will not extend those decisions further. By 
necessary intendment, which must be apparent to every mercantile man, the 
letter contains sufficient notice. [Tindal, C. J. — ^We must be giiided by the 
precedents. A merchant could certainly entertain no doubt. Bosanquet, J. — 
Solarte v. Palmer (d) was confirmed in the House of Lords ; and I remember 
hearing Lord Eldon say, that a judgment in the Hou^e of Lords was deserving 
of respectful attention, although it was decided by a majority of one, against 
the opinions of all the judges.] 

Bushy, contrd,. — Upon the issue which is raised by these pleadings, and 
which is twofold, the letter is clearly insufficient. The plaintiff is bound to 
shew that the defendant had notice of the presentment, and also of the non- 
payment of the note. \Tindal, C. J. — I suppose the letter was sent to the 
special pleader, to enable him to frame this plea.] The letter does not con- 
tain any notice that the note was presented for payment ; and the statement 
that it was returned to the plaintiff unpaid, is quite consistent with the fact of 
its being in the hands of a third party, who failed to present it in due time. 
The authorities are decisive to shew that the notice of dishonour should state 
the presentment and non-payment, as specific facts. 

TiNnAL, C. J. — I do not see how it is possible to distinguish this case from 
the two authorities which have been cited, without refining very subtilely upon 
the rule which they have established. The form of protest which is given by 
Stat. 9 & 10 W. 3, c. 17, is *' Know all men, that I, A. B., on the 
day of at the usual place of abode of the said 

have demanded payment of the bill, of the which the above is the copy, which 
the said did not pay ; wherefore I, the said 

do hereby protest the said bill, dated the day of ." 

The two important points contained in the notice, are, first, that the pa3rment 
was demanded ; and, secondly, that the pa3na:ient was not made. It seems to 
me that in the present case the notice is insufficient, and this rule must be 
made absolute. 

Park, J. — I am satisfied that an ordinary person would be able to collect 
from this letter, that the note had been presented and was unpaid; but after the 
two decisions which have been referred to, I cannot hold that this notice is 
sufficient. 

(c) 4 Bam. & Crest. 339. *% D. & R, 605. (c/) 7 Bing. 630. 5 M. & P. 475. 1 

Cr. & J. 417. 
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BoBANQUBT, J. — I cannot distinguish this from the two cases which have Com. Pkat, 
heen cited. Boultov 



CoLTMAN, J. — I am of the same opinion, and most say that too great a 
looseness is apparent, in the mode in which mercantile transactions of this 
kind are conducted. 

Rule ahsolute. 



V. 

Wklch. 



Tyler r. Campbell. 



AprUlB. 



^ARSTOW moved for a rule to discharge the defendant out of custody, on An affidaTit to 

entering a commoo appearance, upon the grotmd that the affidavit to hold ^l^^ ^ ^^ 

to bail was defective. The affidavit stated that the defendant was justly and from the defen- 

truly indebted to the plaintiff in 800/., for so much money due from the de- baUnceof an 

fiendant to the plaintiff, upon the balance of an account stated between the account suted* 

defodant and the plaintiff. This form differs from that which is given in iritbout itating 

TUtf 's Forms (a), where the account is alleired, as beinir " stated and set- ^** ^^ «^ 

o cj count was 

tied" by and between the parties. It may be perfectly consistent that the stated oiuiMf. 
plaintiff should beUeve that the defendant is indebted to him on an account ^^ 
stated between them, when he would nevertheless be unable to state that the 
account was settled. In Visger v. Delegal{b), Lord Tenterden, C. J. said, 
" There are certain forms of affidavits to hold to bail in common use, and 
generaUy known and understood. The safest course is, that individuals 
should conform to these and not depart from them, and then call upon the 
Court for such a construction as may remedy the fault." 

TiNDAL, C. J. — ^The forms of the common counts in pleading, which have 
been promulgated by the judges, state no more than that the sum claimed is 
doe on an account stated. As this affidavit in substance follows the allega- 
tions in those forms, I think it is sufficient. 

BosANQUBT, J., Vauohan, J., and Coltman, J., concurred. 

Rule refused. 
(a) Tidd't Forms, 9th ed. 78. (6) 2 Bar. k Adol. 572. 



ERNESt r. Brown. ^pHiia 

jyEBT for goods sold and delivered. Pfca— Except as to 3/. 7«., nun^wim J° JJ^^^lJjJf 
imdebiiatus, and a payment of SL Is, into Court. The bill of particulars ^mm iuMto- 
by the pkintiff was as follows :- mu^VST^^. 

For a cart sold - - - £5 ed« although 

Deduct, paid by i^T. 5h«iii - - 1 13 hlSjTJlfL 

....^.,.4i„i».». dit ror the sum 

o I, n paid,in the biU 

o 1 \J ofparticttlan. 

ff2 
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Com. Pleat. 
Ernest 

V. 

Baowy. 



At the trial, before TindaU C. J., at the London sittings after Hilary Term, 
the defendant offered evidence of the payment of 1/. 13ir. to the plaintiff; but 
the learned judge refused to receive it, as there was no plea of payment on 
the record, and a verdict was found for the plaintiff, with nominal da- 
mages. 

R. Alexander moved to set aside the verdict, and to enter a verdict for the 
defendant. The bill of particulars admitted the receipt of 1/. 13«., and there- 
fore it must be considered as if it was struck out of the demand. In Coates v. 
Stevens (a), Parke, B. observed, " You have no necessity to plead the pa3rment 
of the sum of 10/., as that was admitted by the particulars." 

TiNDAL, C.J. — ^That was in an action of assumpsit, which is very different (b). 
Here you say that you never were indebted to the plaintiff. Strong as the 
admission is, it is no more than evidence of payment ; but it cannot be set up 
in bar of this action (c). 

BoBANQUBT, J. — ^The plea of mmquatn indebitatus was framed, in order that 
pa3na:ient might be pleaded. Here the debt was once due. 



CoLTMAN, J., concurred. 



{a) 2 Cr. M. & R. 118. 1 Gale, 75. 
{b) ShirUy v. Jacob*, 1 Hodges, 21 4. 



Rule refused. 

(c) %tt Brown V Daubeney, 1 Har.& Wol.646, 
where Patteson, J. came to a similar decision. 



jprurj' Cholmondeley, Executrix of Heber, v. Payne and another. 



The fir^t connt 
of a declaration 
set out a con« 
tract that the 
defendants, to- 
gether with the 
auctioneer em- 

Sloyed, would 
e responsible 
for the pto- 
ceedsof the 
sale of certain 
books: the se- 
cond count, 
that the defen- 
dants alone 
would be re- 
sponsible : — 
Held,tb9i 
these counts 
did not shew 
a distinct sub- 
ject-matter of 
complaint, 
witlnn ReR. 5, 
Hil.T.4W.i. 



ET ROBINSON obtained a rule nisi, calling upon the plaintiff to shew 
cause why one of two special counts in the declaration in this cause 
should not be struck out, under R. 5 & 6 Hil. T. 4 W. 4. The first count 
alleged that the defendants undertook to sell certain books, upon the terms of 
preparing catalogues, advertising the sales and settling with the auctioneers 
at a commission of twelve and a half per cent. ; and that the defendant should 
be responsible, together with the auctioneers, for the proceeds of the sales, 
having power to give certain credit to the booksellers. The second count 
stated, that in consideration of the plaintiff retaining the defendants to sell 
upon commission, certain books, manuscripts, and prints, the defendants un- 
dertook to be responsible for the prices of the same ; that the goods were 
sold, but that the defendants did not pay the money received by them. 

An application had been previously made to a learned judge at chambers, 
who declined to make any order, but referred the matter to the Court. 

Butt shewed cause upon an affidavit, which stated that the action was 
brought to recover two separate sums of 800/., and that the plamtiff was ad- 
vised that the two counts were necessary. The two counts disclose two 
different and distinct causes of action ; and if it be doubtful whether tbe 
causes are distinct, the Court wiU not interfere. The new rule must be con- 
strued with reference to the Statute of Amendments, 3 & 4 W. 4, c. 42, s. 23, 
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and it is obviooB that if the plaintiff failed at Nisi Priut in proving the first Com, Pltat. 
count, proof of the contract set out in the second count would not support the Cholmoh- 
declaration ; and the judge would not amend the record. [Bosanquet, J. — deley 
The rule directs that if a judge at chambers shall be satisfied that some dis- Patice. 
tinct subject-matter of complaint is bond fide intended to be established in 
respect of each count, he indorses upon the summons that he is so satisfied ; 
and then if the plaintifi^ fails to establish a distinct matter upon each count, 
certain consequences follow. Are you willing to take both counts upon the - 
usual terms ?] The defendants are not in a situation to require this, because 
the counts are obviously distinct, and the judge at chambers has refused to 
interfere; and this Court has no jurisdiction to interfere, because the rules 
only direct application to be made to a single judge. \Tindah C. J. — ^But 
here the judge refers the question to the Court.] 

Robinson, contrd. — ^The first contract must be in writing, and the defen- 
dants must plead several long special pleas, which will be unnecessary if the 
other count were pleaded alone. At the trial, the judge will exercise his 
power of amending the record, as in Hanbury v. Ella (a), where the record 
was amended by substituting the word " guarantee " for " pay." The pre- 
sent case comes precisely within the terms of the first example in the rules : 
"Counts founded upon the same contract, described in one as a contract 
without a condition, and in another as a contract with a condition, are not to 
be allowed, for they are founded on the same subject-matter of complaint, 
and are only variations in the statement of one and the same contract." In 
Jenkins v. Treloar (b), a count for 4d. as toll for performing meterage, and 
a count claiming the same sum as a port duty, were held inadmissible. 

TiNDAL, C. J. — I cannot say that these counts disclose two distinct and 
different causes of action. The rule must be made absolute, subject to its 
being referred back to the learned judge : and if he is satisfied that a distinct 
matter of complaint is intended to be established, the usual indorsement may 
be made. 

Park, J. — I think we have no power to interfere ; it must go back to the 
jadge at chambers. 

B08ANQU8T, J., and CoLTMAN, J., concurred. 

Rule absolute to strike out the second count, with 
costs, unless the judge at chambers should ex- 
ercise his discretion as directed by the rule (c). 

(a) lAdo.&Ellit,61.3NeT.&Man.438. 16; Lawr€nc€ v. Stevern, I Gale, 164; 

(b) 1 M. Sl Wels. 16. 1 Gale, 360. Thoroton y. ^ hiUhead, 1 Gale, 359: Rci^ v. 

(c) See Leuckart y. Coopw, I Hodges, BrUtow, 1 Murphy and Hurlstone, 39. 
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Com. Pkat. 

^ ,.,^ Britton v. Jones, Administratrix of Jones. 

April 19. 

Upon ao iiiue HP HIS was an action for money had and received by the intestate. Plea. — 

noll^t^,^* ^^^ adminisiravit. Replicatum.—ThdX the defendant had assets at the 

had aaseta at time of the commencement of the suit, and issue thereon, 

ment of the ' At the trial before the under-sheriff of Glamorganshire, the plaintiff proved 

Sff ' *^tJ*^"' *^^ *^^ intestate, twelve months before his death, had purchased twelve 

themtetutef mahogany chairs, which were seen after his decease in a house in which he 

before Sr*^* lived, and where his name was on the door. The defendant, who was the 

death, had par. intestate's sister, proved that he was in needy circumstances, and that he lived in 

ttu^^hich ^® house as her lodger, with his mother. The under-sheriff held that there 

was leen after was evidence of the possession of assets, and a verdict for 4/. 4«. was found 

hia decease, in ^ ., i . ..^ 

a boaie where «>«* "^e plamtiff. 
he lifed with 

hia slater. The E. V, Williams, moved to enter a nonsuit, upon the ground of misdirection, 

defendant jj^ contended that there was no evidence to go to the jury, unless it had been 

was merelj a shewn that these goods came into the hands of the defendant, 
lodger in the 

that there was TiNDAL, C. J. — ^The only question is, whether the plaintiff did not make 

evidenMof the 9^^ B.primd facie case, and I think he did. It appears that the defendant was 

poascssioo of the intestate's sister ; that she lived in the same house with him, and took o^t 

the letters of administration. The evidence which was offered might have 

been rebutted. 

BosANQUET, J., and Coltman, J., concurred. 

Rule refused. 



Willie v. Phillips. 



MayS. 



After a writ of 
summonH was 



J^ELLY obtained a rule nisi, calling upon, the defendant to shew cause why 

iMued« but be. an order, made by Lord Denman, C. J., should not be set aside. On the 

served '"the de- ^^^^ °^ February a writ of summons was issued against the defendant, and 

fendant paid several ineffectual attempts were made to serve it. On the 25th of February, 

deb^ but after! before the writ was served, the defendant paid the plaintiffs derk the amount 

wards refused of the debt ; but, upon application being made, he refiised to pay the plaintiffs 

of the writ; attorney the costs of the writ, whereupon, on the 3d of March, the writ 

^itTillP*" u' bft^^u^ been previously served, and the defendant having refused to pay the 

tomey deli- costs of it, a declara,tion in the action was delivered Upon application being 

riSwi*and*' niade the proceedings were ordered to be stayed without costs, which was 

proceeded with the order complained of. 

the action. The 

eoort ordered 

the proceedings Wilde, Seijt., shewed cause. — ^When the debt was paid, the writ had not 

payment of the been served, and the plaintiff had no right to proceed to recover his costs. 

eosu of the 

writ, bat refnsed to make the defendant pay the costs of the declarttioD. 
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ITeOy, eoitfrd. — It appears by tbe affidavits that the defendant was informed Com. Pleats 
by the ^aintifrs derk, when he paid the debt, that a writ had been issued, w^^^^ 
and that he would be required to pay the costs of it, which he promised to do ; v. 

and that application was made for payment of the costs, several days before Phi*'*'>m.. 
the declaration was dehvered, but the defendant refused to pay; the rule 
ought therefore to be made absolute. 

TiNDAL, C. J. — It appears to me that the order could not have been disturbed, 
if it had stayed proceedings on pa3rment of the costs of the writ of summons. 
The writ was issued before the debt was paid, and therefore the costs of it 
ou^t to be paid by the defendant ; but under the circumstances the plaintiff 
ought not to have gone on with the action. The order must be amended to 
stay the proceedings, on payment of the costs of the writ. 

BosANQiTVT, J. and CoiiTman, J., concurred. 

Rule absolute accordingly. 



Pole r. Rogers. 



Mays. 



nPHIS was an action on a life policy of insurance, and a judge's order had Under the lo. 
been obtained by the defendant, under stat. I W. 4, c. 22, for the exa- Act (i Will. 4, 
mination upon interrogatories of certain witnesses, residing in Paris and ^ ^)« '^® . 
Bfmhgme, A rule was afterwards obtained by the plaintifiT, to shew cause why parties a mu. 
the order should not be amended, by giving a power to the plaintiff, his CToi^examlM 
attorney, or aeent, to cross-examine the defendant's witnesses vivd voce, witneaaet in 

Boulogne^ vivA 
R. V. Richards shewed cause. — Duckett v. Williams (a), is the only case *^^».*?** ^^' 

where cross-examinations upon interrogatories have been allowed, and then cross-examina- 

it was done by the consent of both parties, who had a mutual right to cross- J|' "* »hould be 

examine. Great inconvenience will arise if the present application is granted, writing, and 

because the defendant must incur the expense of sending out a counsel, or [he"'commta? 

irregular questions will be put in the absence of a competent person, tion. 
[Tindal, C. J. — ^It is a conflict between two inconveniences. The result will 
probably be, that a counsel on each side will attend.] 

WUde, Seijt, contr^* — It is veiy necessary, in a case of this description, to 
put questions which arise from the answers given to former questions : and by 
sec. 4 of the statute, the court has power " to give all such directions touching 
the time, place, and manner of such examination, and all other matters and cir- 
cumstances connected with such examination, as may appear reasonable and 
just." Under the 13- Geo. 3, c. 63, which regulates the mode of taking 
examinations in Indian vivd voce cross-examinations have been permitted. As 
to the alleged inconvenience, it will be remedied in the manner suggested by 
the lord chief justice ; and Duckett v. Wiliiams (a) is an authority for making 
this rule absolate. 



(«) Reported on another point, 1 Tyr. 502. 1 Cr. & J. 5iO. 



V, 
ROOEIS. 
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Com. P'eat. TiNDAL, C. J. — I think this application, which appeanto me tobe a reasonable 
Pole o^^> comes within the power given to us by the fourth section of the statute. 
There can be no difficulty in obtaining the attendance of counsel at Paris and 
Boulogne. The rule must be made absolute. 

The rule was drawn up as follows : — 

The plaintiff to join in the commission, and each party to ddiver 
written interrogatories, and to be at liberty to put other questions 
vivd voce ; such other questions, with the answers, to be reduced 
into writing, and returned with the commission. 



AprUU. 



Doe (lein. Rhodes v. Robinson. 



wi^'vwTb^"** J]JECTMENT. The lessor of the plaintiff was mortgagee of certain pre- 
an Mrent, who mises in the county of York, At the trial before Coleridge, J., at the last 

to time"re."' assizes for the county of York, it appeared that Messrs. Upton and Son were 

ceifed the rent the attornies and agents of the lessor of the plaintiff, and that they had 

and ^1d the employed a Mr. Constable to collect the rents of the mortgaged premises, who 

money into a received the payment of two years* rent from the defendant. Constable, who 

credit of the was personally unknown to Upton and Son, received instructions from them, 

jMwUyd ; but gg ^Q ^g management of the estate, and paid the rents he received into a 

acted upon in. bank, to the credit of the mortgagee. In pursuance of such employment, 

^ed ftotnTthe Nonstable signed and served the following notice to quit upon the defendant : — 
landlord*! im- " I hereby give you notice to quit the possession of the messuages, lands, 

— JSTnW *tES* * tenements, and other hereditaments, which you now hold as tenant under the 

without some mortgagee in possession, of the estates of John Chadwick, situate in Branhope, 

amhority'iiie^ at the expiration of your now current year, and that you leave the same in a 

S^clraf* *°" ^e^antable state and condition. Dated this 20th day of July, 1835. 

(Signed) T. Constable, 

Attorney and Agent for the Mortgagee." 

Constable, who was examined at the trial, stated that he had previously 
given notices to quit, to other tenants who had gone out of possession ; that he 
knew nothing about the mortgagee, and received all his instructions from 
Upton and Son. It was objected, on behalf of the defendant, that Constable 
was but the agent of an agent, and as such, had no sufficient authority to give 
the notice to quit. The learned judge reserved the point, and a verdict was 
found for the lessor of the plaintiff. 

Wightman obtained a rule nisi to enter a nonsuit, or for a new trial. 

Sir G, Lewin shewed cause. — Goodtitle v. Woodward (a) decides this case. 
There it was held that where a notice was given, signed by a stranger, pro- 
fessing to be an agent for all the joint tenants, their subsequent recognition of 
his authority before ejectment brought, was sufficient ; and Abbott, C.J. said, 
" The occupier having received notice to quit, purporting to be given on the 
part of all the lessors of the plaintiff, had then such a notice as he could act 

(o) 3 B. & Aid. 6R0. 
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upon with certainty at the time it was given. The question is, whether the 
agent had authority to give the notice, and I am of opinion, that the maxim of 
law, onuUs ratihabitio retrohabitvr et mandato aquiparaiur, applies here, and 
that the subsequent recognition by all the lessors of the plaintiff gives effect to 
the authority." Doe d. JoUiffe v. Sybottm (cQ is to the same effect ; therefore 
the bringing this action was a recognition of the notice which had been given. 
Doe d. Mann v. Walters (e) is distinguishable from the present case, because 
CoMiaMe had previously received rent from the defendant, and had therefore 
been recognized as agent to the mortgagee. At all events there was some 
evidence of an authority existing at the time, to go to the jury, and the rule 
would only be made absolute for a new trial. 

Wightman, conird, — ^The notice was given by the agent of the agent to the 
mortgagee, and there is no case which goes to the extent of supporting such 
a notice. That is the objection relied upon. No subsequent recognition was 
proved, and it has been held that bringing an action is not a sufficient recogni- 
tion. Doe d Mann v. Walters (e). If it had been proved that the mortgagee 
had recognized the notice before the day of demise stated in the declaration, 
that would perhaps be sufficient. [Tindal, C. J. — Or, perhaps, if it were proved 
that the mort gagee had authorized his agent to employ Constable J] Perhaps 
it may be so. The notice must be such as the party receiving it can safely act 
upon. The mere fact that other parties had acknowledged Constable as agent 
by going out of possession, does not affect the defendant. 

Tindal, C. J. — If this verdict were allowed to stand, we should be carrying 
this case beyond any former decision, because it would be holding that a notice 
to quit, given by the agent of an agent, is valid, without any evidence of 
the authority which had been given by the lessor of the plaintiff. At the same 
time, I am fiBor from saying that there was no evidence, and the rule must be 
absolute for a new trial, and not for a nonsuit. 

BosANQUxT, J. — I am also of opinion that there must not be a nonsuit, 
because I think there was some evidence for the jury. 
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Doe d. 
Rhodes 

V. 
ROBINSOW. 



CoLTMAK, J., concurred. 



Rule absolute accordingly. 



(d) 2 Eip. N. P. C. 677. 



(e) 10 B & Creu. 626. S. C. 6 Man. k Ry. 
357. 
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J^v^ ' Blatchford r. The Mator^ Aldermen^ and Burgesses 
ApHiVi, of Plymouth. 

SiU**oKc^hCT rjOVENANT. The deckration stated, that by an indenture of lease, dated 
with thr use of the dOth of March, 1833, the defendants, by their then name of the mayor 

watrr'ramihig ^Q^ commonalty of the borough of Plymouth, did demise, lease, grant, and to 
or flowing in i^xm let, unto the said plaintiff, his executors, administrators, and assigns, t 
cepdng tuch ' certain millhouse and mill, used for the grinding of com and grain, commonly 

part of the called or known by the name of the Higher Grist Mill, situate within the 
taid itretm as • ^^^ j , . 

should be iiuf. borough of Plymouth; with all and singular the mill-wheels, mill-stones, 

simply of such S^^^S *^^ running gear, bolting-machine, and iron belonging to and used 

persons as the with the said mill, and all and all manner of other machinery, engines, utensilB, 

almdy con. *" implements, articles, and things whatsoever, then standing or being in or 

tracted, ot upon the said mill-house and mill ; and also, a certain dwelling-house, with the 

Uine thereafter appurtenances, together with the use of the stream of water, nmning or 

^''''T^ith flowing in the leat or trench belonging to the said defendants, from the 

water. *^ Pro- northern end of the said demised premises, into the said mill, and the launder in 

r^^^^thaTMi^ which the same water then ran or flowed, and the flood-hatch, sluices, and 

a quantity of other waterworks tiierein, together with all erections, buildings, waDs, fences, 

bedwairs^eft ways, paths, passages, toll, custom, benefit of grinding com and grain, 

to flow to the and all and all manner of other rights, privileges, advantages, easements, 

should be tuffi- profits, commodities, and appurtenances whatsoever, to the said mill-house, 

dent fw the dwelling-house, and premises, belonging or in any way appertaining ; excepting 

thereof twel? e and always reserving out of the said demise and grant unto the said defendants, 

^^'oieh^ '?^ ^^^^ successors and assigns, so much and such part of the said stream of 

every dsy of water, running or flowing in the said leat or tunnel, belonging to the said 

^^Hdd^'Sut defendants, as should be sufficient for the supply of such and so many of the 

thia did not inhabitants of the town and borough of Plymouth, and aU such bodies politic 

absdute 'under, uid corporate, officers, and departments in his majesty's service, having esta- 

caking to sup- blishments within or near to the said borough, or other person or persons whom- 

work 'the mill soever, as the said defendants had then already contracted or agreed, or should at 

twelf e hours a ^^y ^^^ thereafter contract or agree to supply with water from their said stream 

wasa demise of or leat ; provided nevertheless, that such a quantity of water should be always left 

wate" wis flot*. '^/^ ^^ ^^ ^^^ ^^^* ^ *^^^ ^ sufficient for the due working thereof for the 

ing at the time space of twelve hours at least in each and every day of the said term intended to 

^ The ](nk ^ thereby granted, times of needfid reparation and cleansing of the said 

sore core- trench or leat, the breaking of the banks thereof, and casualties of fire and 

lessee should frost only excepted. To Hold the said mill-house, mill, machinery, implements, 

enjoy the mill ^j^^ utensils, and dwelling-house, with the use of the water running to the 

without inter, said mill, and the waterworks thereon, and aU the premises thereby demised, 

Si'm^'or^^ with their and every of their rights, customs, hberties, privileges, advan- 

persons daim. tages, members, and appurtenances whatsoever (except as before excepted), 

ing under 

them, or by their acts or procurement ; the lessee alleged as a breach, that the defendsnts 

drew and took, and caused and procured to be drawn and taken, from the stream, divers 

quantities of water, and interrupted the lessee in the use of the mill ; the evidence was that 

Uie water was taken away by personi who claimed a right under eootracu made by the lesson 

before they granted the letN of the mill and stream :.-ii«M, that the breach was improperly 

assigned. 
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ito the pLuntiff, his executors, admrnifltrators, and aasigns, for the term of Com, Pkat. 

fenty-one years, yielding and paying the dear yearly rent of 185/. And the blatchfobd 

lid defendants did therehy, for themselves, their sucoessors, and assigns, ,. ^- ^ 

irenant, promise, and agree to and with the said plaintifT, his executors, ad- plyuouth. 

dnistrators, and assigns, that he, the said plaintiff, his executors, administra- 

irs, and assigns, observing and performing the several covenants and agree- 

keQt3 thereinbefore contained, should, and lawfully might, peaceably and 

uietly have, hold, u^e, occupy, and enjoy the said mill-house, mill, machinery, 

weDing-house, waterworks, and all and aing^ular other the premises intended 

) be thereby demised, with their appurtenances, for the term of twenty-one 

ears, thereby granted, without any lawful hindrance, denial, molestation, 

fr interruption whatsoever, of or by the said defendants, their successors or 

jBsigns, or any other person or persons whomsoever, rightfully claiming or to 

kirn by, through, under, or in trust, for them, any, or either of them, or by 

hor» any, or either of their acts, means, consent, default, privity, or procure- 

nent. 

Bremek, — ^That the said defendants, on the said 8 1st day of March, 1833, 
ind on divers days between that day and the commencement of this suit, 
vrongfbiiy and injuriously drew and took, and caused and procured to be 
Irawn and taken, from and out of the said stream, divers large quantities of 
he water thereof, although the residue of the water of the said stream, which 
m those days was left to flow to the said mill, was not sufficient for the due 
RTorking thereof for the space of twelve hours, on any or either of those days, 
dthongh no casualties of fire or frost, nor any times of needful reparation or 
[»V^T>Mmg of the said trench or leat, or any breaking of the banks thereof, 
reipDured the drawing or taking thereof. And the said defendants'^ on those 
jaya and times wrongfully and injuriously hindered, denied, molested, and 
interrupted the said plaintiff in the use of the said mill-house, mSl, and ma- 
dunery, whereby the plaintiff during all the time aforesaid had been hindered 
and prevented from working the said mill, and had lost and been deprived of 
divera great gains and profits, which might and would otherwise have arisen 
and aecrued to him from the working of the said mill : to the damage of the 
plaintiff of 5,000/. 

Plea. — ^That the defendants did not wrongfully and injuriously draw and take, 
or cause and procure to be drawn and taken, from and out of the said stream, the 
said quantities of the water thereof in the declaration mentioned, or any part 
thereof, although the residue of the water of the said stream, which on the said 
days was left to flow to the said mill, was not sufiicient for the due working thereof 
for the space of twelve hours, on any or either of the said days, although no 
casualty of fire or frost, nor any times of needful reparation or cleansing of 
the said trench or leat, on any breaking of the banks thereof, required the 
drawing or taking thereof ; nor did the defendants wrongfully and injuriously 
hinder, deny, molest, or interrupt the plaintiff in the use of the said mill- 
house, mill, or machinery, in the manner and form as the plaintiff hath above 
alleged. — Issue was joined. 

At the trial before Alderson, B., at the last Devon summer assizes, it was in 
evidence that the title of the defendants to the stream in question, rested on 
Stat. 27 Eliz. c. 20, which empowered the then corporation of Plymouth to dig 
a trendi or leat from the river Met^vey, for the purpose of conveying water ^ 
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Com. Pleas, Plymouth, and the statute provided that compensation should be made to the 

Blatchford owner of every mill standing upon the said river. 

?• The Higher Grist Mill was the second of several mills driven in succession 

Pltmouth. by the water in the leat, and when the lease, mentioned in the declaration, was 
granted to the plaintiff, four several classes of outlets existed, whereby water 
was taken from the leat, before it reached the Higher Grist Mill, viz. — 

1 . The proprietor of an ancient mill, on the banks of the Meavey river, 
called Meavey Mill, had always exercised a right to draw from the leat, by a 
hatch, called the Miller's Hatch, such a quantity of water as was necessary to 
work the mill. This right accrued in consequence of the corporation of 
Plymouth having neglected to make compensation to the owner of the miD, 
in pursuance of the said stat. 27 Eliz. c. 20. 

2. By six pipes, or ox-eye bores, varying from three inches to three quarters 
of an inch in diameter, water was supplied from the leat, for the household uk 
of a few persons residing in the neighbourhood. Several of these streams had 
existed for a very long period, and the corporation received, in some cases, 
small annual sums for the use of them : in other cases no compensation was 
received. 

3. Two tan-yards were supplied from the leat; one by a pipe, two inches 
in diameter, for which the defendants received 10/. 10^. per annum, and the 
other by a pipe, one inch in diameter, at a yearly payment of 6/. Ss. Both 
these supplies had been granted by the defendants and their predecessors for 
many years. 

4. By the stat. 5 Geo. 4, c. 49, which was passed to enable the commis* 
sioners for victualling his majesty's navy, to complete a victualling establish- 
ment at Cremill Point, near Plymouth, and to supply the establishment with 
water, the coq>oration of Plymouth were required to convey from the leat, by 
a sluice, or such other ways and means as they might judge proper, a supply 
equal to four hundred tuns daily, of pure, wholesome, fresh water, into the 
reservoir of the commissioners ; in consideration whereof the corporation and 
their successors were entitled to receive a net annual rent or sum of 250/. : 
and in pursuance of this statute, the daily supply of four hundred tuns had been 
made, through a pipe which discharged the water into a reservoir, constructed 
by the government officers, on the banks of the leat. 

The plaintiff had been yearly tenant of the Higher Grist Mill before the 
execution of the lease. With the above-mentioned exceptions, the entire 
stream of water in the leat, passed to the mill, and, although it was proved that 
there was not a sufficient quantity of water to work the mill twelve hours 
a day, it appeared, that since the execution of the lease the defendants had 
done no further act, in the way of diversion or otherwise, to lessen the quantity 
of water in the leat. 

A verdict was found for the plaintiff, with leave reserved to the defendants 
to move to set it aside, and to enter a nonsuit, upon the ground that the lease 
did not amount to a grant of the water for twelve hours a day ; and also that 
the breach of the covenant was improperly assigned. 

Sir W, Follett obtained a rule nisi accordingly. 

Wilde, Seijt., Erie, and Moody, shewed cause. — ^The proviso in this lease 
overrides the whole of the exertions, and ft amounts to a grant of the mill. 
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ogether with so much of the water as was necessary to work the mill twelve v>-^^^ 
lOurs per day That is the effect of the clauses when taken altogether. The blatchpord 
ovenant for quiet enjoyment, provides against any interruption by the defen- _y- ^^ 

iants, or by their " acts, means, consent, default, privity, or procurement ;" Pltxouth. 
ind it is not denied that the water is supplied to other persons, by tiie consent, 
md for the profit of the defendants ; nor that the water has failed to work the 
nill twelve hours a day. The defendants plead, that they did not wrongfully 
md injuriously draw the water from the stream, and upon that issue the evidence 
nust be confined to a denial of the wrongful act, and not to matter of excuse, 
rhe word wrongful means, not contrary to the covenant, and it is immaterial 
nrhetber the grant of the other diversions was before or after the execution of 
Llie lease to the plaintiff. The act for the supply of the victualling-ofiice with 
irater, must be considered, with reference to this question, as if it was a private 
let. Breit v. Beaks (a). The King v. Toms (b), Ludford v. Barber (c). It is 
[lothing more than a contract between the corporation of Plymouth, and the 
TTOwUf enforced by an act of parliament. The obligations imposed by that 
statute, and the 27 Eliz. c. 21, are immaterial in the present case, because the 
M>rporation were bound to see that they could make this grant to the plaintiff, 
[t can be no excuse to say that a prior grant was in existence, for the object of 
I covenant for quiet enjoyment is to give a security against paramount grants ; 
ind the existence of an incumbrance, created before the grant, is a breach of 
the covenant for quiet enjoyment. In Com. Dig. tit. Fait. £. 8, it is said, 
" Every exception is the act and words of the lessor, grantor, &c., and there- 
fore shall be taken strict^ against him." And the breach here is sufficiently as- 
signed ; in Bac.Abr, tit. Covenant (I.) it is laid down, " If A. covenants to permit 
B., his heirs, and assigns, to take and enjoy the rents, issues, and profits of 
certain lands, and in an action of covenant the plaintiff assigns for breach, that 
A. took the profits, and non permisit B. to enjoy, this breach is well assigned, 
for the taking the profits by A. is a special disturbance." 

Sir W, Follett, Crowder, Rowe, and Butt, contriL, — ^The first question is whether 
there has been any breach of the covenant for quiet enjoyment. The plaintiff did 
not prove that any act was done by the defendants after the execution of the 
lease, whereby any part of the water was diverted from the stream. Cove- 
nants for quiet enjoyment have always been strictly construed ; Browning v. 
Wright (d), Merrill v. Frame (e), Hobson v. Middleton(f), Woodhouse v. 
Jenkins (g), Howell y, Richards (h), Spencer y, Marriott (t). The water ran 
by the same way, and under the same circumstances, as it did before the lease 
was granted. It must be taken as a fact, that the plaintiff, by reason of his former 
occupancy of the mill, had notice of the existence of all the prior rights. 
Ogilvie v. Foljame (k). Inasmuch, therefore, as no act was proved to have been 
done by the defendants since the execution of the lease, they cannot, at all 
events, be sued for a breach of the covenant for quiet enjoyment. Nor could 
they be sued for not supplying the plaintiff with water sufficient to work the 

(a) M. & Molkin, 421. (/) 6 B. & Cress. 205. 

($) I Doug. 405. (g) 9 BiDg. 431. 

(c) I T. Hep. 93 a, note (a.) (h) 1 1 East. 643. 

(</) 2 Bos. & Pul. 13. (0 1 B. & Cress. 457. 

(«) 4 Taunt. 329. [k) 3 Meriv. 65. 
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^^'^liJ^lJ"' ^^ twelve hours a day. It is not the true construction of the lease to toy that 
Blatchporo it is a demise of sufficient water to work the mill for that period. The effect of 
Tb Al'roT of ^^^ ^ construction would he to make the proviso enkurge the gfant, which 
Pltmouth. cannot he. The defendants merely demised that which Uiey had a right to 
demise, and the exception expressly refers to the contracts whicBi had heen 
already made. If there were sufficient water, the plaintiiF Was to have the 
use of it for twelve hours each day, and any excess belonged to the defendants. 
There was no warranty that the water should flow for that period to the 
plaintiff's mill. The proviso was inserted to prevent the defendants from 
making any further grants, to th^ prejudice of the plaintiff's right to have the 
water twelve hours a day, if there should be a sufficient quantity. But they 
have made no farther grants, and the demise was of the stream as it was then 
running ; the proviso is, that such a quantity of water " should be left to 
flow," as should be sufficient to work the mill for twelve hours at least. The 
miller at the Meavey Mill had paramount rights, and the defendants were bound 
to supply the required quantity to the victuaUing office, under the 5 Geo. 4, 
c. 49. The ox-eye bores, by which the inhabitants were supplied, were very 
ancient, and must have been known to the plaintiff when he accepted the 
lease. 

TiNnAL, C. J. — ^This is an action on a covenant for quiet enjoyment of a 
mill and a mill-stream ; and the objection raised on the part of the defen- 
dants is, that the subject-matter in respect of which the plaintiff su^, did not 
pass by the deed ; and that even if it did, upon the breach which has been 
assigned, the plaintiff is out of Court. There are, therefore, two questions. 
First, whether the water did or did not actually form a part of the subject- 
matter of the demise. It is a lease by the defendants to the plaintiff <^ a 
certain mill and machinery, " together with the use of the stream of water 
running or flowing in the leat or trench belong^g to the defendants, from the 
northern end of the demised premises, and the launder in which the same water 
then ran or flowed, and the flood-hatch, sluices, and other water-works 
therein." Now, if the description had gone no further, I should- have said 
that the intention of the parties was to demise the mill, and the use of the 
stream of water, precisely in the state in which it was flowing at the time of 
the grant. Then, as it is admitted that no alteration has been made by the 
defendants, there could be no ground of action. But it is contended that 
there is something engrafted into the lease, to shew that the plaintiff was to 
have the use of the water to work his mill twelve hours a day. Let us then 
examine the subsequent parts of the deed. First comes the exception: — 
" Except and always reserving out of the said demise and grant, unto the 
said defendants, their successors, and assigns, so much and such part of the 
said stream of water running or flowing in the said leat or trench belonging 
to the said defendants, as should be sufficient for the supply of such and so 
many of the inhabitants of Pfymouth, and all such bodies politic and corpo- 
rate, officers, and departments in his majesty's service, having establishments 
within or near to the said borough, or other person or persons whomsoever as 
the said defendants had then already contracted or agreed, or should at any 
time thereafter contract or agree, to supply with water from their said stream 
or leat." Now, if this exception had stood alone, it would be void, as being 
rej^ugnant to th^ grant ; because the defendants might have taken away all 
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tbey had granted. The meanmg of an exception, as laid down in Co. Lit. Com. Pleat. 
47 a» is that it ia always a part of the thing granted, and of a thing in esse, ^j^'i^^^ottn 
Poterii aum qmg rem dmre ei partem ret retmere, vei partem de pertinentns, et v. 

iOa para foamretmet semper cam eo est et semper fait. The following proyiso is ^^^uolyt^. 
tiken inserted : — " Provided nevertheless that such a quantity of water should be 
always left to flow to the said mill, as should be sufficient for the due working 
diereof, for the space of twelve hours at least in each and every day in the 
8tid term intended to be thereby granted.*' The natural and proper object of 
this proviso was to ride over the former part of the deed, and to limit the 
lessors aa to future grants ; — ^to prevent them from diminishing the quantity of 
the water by making further grants. Some limitation was needed, because 
it was stipulated that further grants might be made by the lessors. There- 
fore, it does not appear to me to be the just construction of the deed, to hold 
that there is any absolute grant of tiie water for twelve hours in eadi day ; 
and conaeqaently the deficiency which occurred in the daily supply, does not 
form the subject-matter of an action. 

But even assuming that there was a demise of that quantity of water, has 
tiiere been any breach of the covenant for quiet enjoyment ? The covenant is 
that the plaintiflT should and lawfully might, peaceably and quietly, have, hold, 
use, occupy, and enjoy, the said mill-house, mill, waterworks, and premises 
demisedt for twenty-one years, " without any lawful hindrance, denial, moles- 
tation, or interruption, of or by the defendants, their successors, or assigns, 
or any other person or persons whomsoever, rightfuUy claiming or to daim, 
by, through, under, or in trust for them, any or either of them, or by their, 
any. or either of their acts, means, consent, privity, or procurement." There 
are, therefore, three particular classes of acts guarded against : acts of the 
defendants themselves; acts done by other persons claiming under them; 
and acts occasioned by their consent or procurement. The breach assigned 
ii, that the defendants wrongfully and injuriously drew and tooK and caused 
and procured to be drawn and taken, divers quantities of water from the 
stream, and hindered, denied, molested, and interrupted the plaintiff, in the 
use of the mill and machinery. The evidence was, not that the defendants 
had done or caused others to do, any act since the execution of the lease, but 
that nothing whatever was done, and that the quantity of water was dimi- 
nished by persons who had prior rights under former grants. It appears to 
me that this description of evidence, would only be applicable to a breach, that 
persons having prior title under the defendants had impaired the plaintiff's 
enjoyment. To shew a breadi of this covenant, something done by the de- 
fendants or by their privity, subsequent to the demise, ought to be proved. 
In Com. Dig. tit. Pleader, 2 V. (2), it is laid down that " the breach ought to 
be co-extensive with the import and effect of the covenant." 

It is unnecessary to go into the effect of the rights which were given by the 
two acts of parliament, as the rule must be made absolute on the grounds 
already mentioned. 

Park, J., concurred. 

BoaANauBT» J. — ^There are two principal questions in tiiis case. First, as 
to the OQQStniction to be put upon the demise, which is the most material, 
because it relates to ihit rights of the parties. It has been contended for the 
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Com, Plea§. plaintiff that the effect of the demise, the exception, and the proviso, when 
Blatc^oeo ^^"^ together, is, that there was a grant of twelve honrs' water per day ; bat 
V, I think that is not the meaning of it. The demise is of the mill and the use of 

"Pjlt mooth' ^^® stream of water running in tiie leat ; then comes the exception, which reserves 
so much of the stream as should be sufficient to supply the inhabitants of P/jr- 
mouih and certain public officers or other persons, as the defendants had then 
already contracted or should thereafter contract, to supply with water. Hie 
effect of this without any restriction would be derogatory to the grant, be- 
cause it would enable the defendants to take the whole of the water. Then 
comes the proviso, that such a quantity of water should be left to flow as 
should be sufficient to woik the mill at least twelve hours a-dav. The sense 
of this must necessarily be to limit that which was to be done in future ; it 
was to prevent the defendants from subsequently taking away more of the 
water, if the supply did not exceed the quantity necessary to work the mill 
twelve hours a-day. But if the stream at the time of the demise did not 
supply that quantity, there was no engagement to leave water enough to work 
the mill twelve hours a-day. If that be so, there is an end to the plaintiff's 
daim. ' 

But supposing that to be doubtftd ; the question would then be, whether 
the defendants are liable to be sued for a breach of the covenant for quiet en- 
joyment. The plaintiff contends that the covenant relates to acts done by 
the defendants before the lease was made, whether in pursuance of acts of 
parliament or not. It is quite unnecessary to enter into the question 
as to the effect of the acts of parliament, because there are contracts made 
with private individuals, and if any one of them has been improperly supplied 
with water, the plaintiff would be entitled to recover, if the breach be 
properly laid. We must, therefore, consider whether the breach is properly 
assigned. The covenant is against the acts of the defendants, or any persons 
claiming under them, or acts done by their privity or procurement. How is 
the breach assigned ? Not that certain persons claiming under the defen- 
dants, by contracts made prior to the demise, had disturbed the plaintiff in 
the enjoyment of the mill-streanu but that the defendants drew, and caused 
and procured to be drawn, certain quantities of water, and wrongfully and 
injuriously hindered the plaintiff in the use of the premises. Now it is dear 
that nothing has been done to alter the state of the water, since the date of 
the demise: it is contended that the defendants caused and procured the 
water to be drawn, but it appears to me that this form of breach does not 
meet the facts ; and if the plaintiff complained of the former contracts, the 
breach ought to have been framed to meet that state of circumstances. I 
therefore agree that a nonsuit must be entered. 

CoLTMAN, J. — It would be suffident to dedde this case upon the form of 
the declaration, inasmuch as the breach is not properly framed : but as that 
does not touch the rights of the parties, it is necessary and just, to state our 
opinion upon the substantial question in the cause. I cannot but observe 
that it was improbable that the defendants should enter into such a contract 
as that contended for by the plaintiff. The plaintiff had been in the occu- 
pation of the mill, and was aware of the state of the stream, and he could not 
have supposed that the defendants intended to give up the benefits which were 
derived ftom the then existing contracts ; but I should not dedde the question 
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spon that g^und, because it might be importing facts into the case which do Com. Pleau 
not appear on the face of the deed. I therefore look at the deed. What was ^Lktckfoia^ 
the subject-matter of the grant ? Tlie grant is of the mill and the use of the o, 

wMlter ; but a proviso, and still less an exception, cannot enlarge the extent of pg^YUovrm. 
Aie grant. The deed is very inartificially drawn, and, as an exception must 
be part of the thing granted, it naturally raised an idea that the whole of the 
itream passed by the grant. It seems to have been introduced partly through 
ignorance, and partly er abundante cauteid. But taking the whole deed toge- 
then the grant to the plaintiff was of the use of the stream, as it was flowing 
It the time of the demise, and as nothing has been done to alter the state of 
the leat since that time, I agree that this rule must be made absolute. 

Rule absolute. 



JaULEREY V. BrITTON. ApHl 15. 

TN an action of trover against a wharfinger to recover certain goods, the ^^ troTer 

defendant pleaded four pleas. First — not guilty; secondly, that the goods f^rfinffer,the 

were the property of the plaintiff; and lastly, two pleas, which stated that S?"?i| *** 

the goods had been deposited with the defendant as a security for a bill which pleat : first, 

he had discounted for a third person. An apphcation was made to a learned J^ifw ^3i»t**" 

judge at chambers, who ordered the two last pleas to be struck out. the goods were 

notftne plain- 
tiff's gpodi; 
Hoggms moved that the whole of the pleas might be allowed. — ^The two last «>d thirdlj, 

pleas shew a defence which can be supported under the provisions of the been deposited 

Factors' Act, 6 Geo. 4, c. 94, and they are essentially different from the two jij|» J'^^jJJj 

first. [Vaughan, J. — There is a case of Leuckart v. Cooper (a), where a lien part/, ■• a ss- 

under the Factors' Act was specially pleaded.] ^^^iiHSSi 

W. H. Wat8on shewed cause in the first instance. — If the two last pleas are 
founded on the Factors' Act, they afford no answer to the action : and the 
plaintiff will be driven to a demurrer. In Stancliffe v. Hardmck{b), the 
effect of the plea of not guilty in trover was considered ; and it seems that if 
there be a lien, there can be no wrongful conversion, and that the plea of not 
guilty is sufficient. 

TiNDAL, C. J. — ^We cannot go into a nice discussion on the effect of the 
Factors' Act. The pleas may be allowed ; but as the application might have 
been made before, the amendment must be upon payment of costs. 

BosANQVBT, J.* and Vauoran, J., concurred. 

Rule absolute accordingly. 

(a) 1 Hodges, 16. (6) 1 Qale, 137. 
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Com. Pleat, 



A ooDtract wm 
made for the 
lale of a cargo 
of good mer- 
chantable Gal- 
ApofioU, con. 
listing of 240 
casks, contain- 
ing 901 fo/nw 
and 9 pigna^ 
ttUes, at 54/. 
per imperial 
ton of 7 and 
1-6th tahns. 
An action be- 
ing brought 
against t£e de- 
fendant for not 
performing the 
contract, he 
pleaded that 
the said casks 
containing the 
oil were not 
well seasoned 
or proper casks 
for the purpose 
ofoontuning 
good mer- 
chantable GaU 
RpoH oiL hot 
were badljr sea- 
soned, and un- 
fit ana impro- 
per casks for 
such pur- 
pose: Heid^ 
upon demur- 
rer, that the 
plea was no 
answer to the 
action, because 
it took issue 
upon that 
wnich was not 
of the essence 
of the contract, 
and because 
the objection 
went onlj to a 
IMfftoftheooD- 
sidention. 



GowER and others r. Von Dadelszen and another. 

T^EMURRER to a plea. The declaration was in assumpsit, and alleged 
that it was mutually agreed between the plaintifis and the defendants, 
that they, the plaintifis, should sell to the defendants, who should buy of and 
from the plaintiffs, a certain cargo of good merchantable (kilUpoli oil, tiien 
being the cargo of the vessel Fortuna, the captain whereof was one Gioviam 
Ca/eiro, and which vessel was then on her voyage from GalUpoli to Falmouth 
or Plymouth : the said cargo consisting of L. R. 240 casks, containing 901 
salms and 9 pignatelles, at 54/. per imperial ton of 7 and l-5th salms, and 
which then amounted in the whole to a large sum of money, to wit, the sum 
of 6756/. 178, 2d, payable by cash less 2 J per cent, discount, and which dis- 
count then amounted to a large sum of money, to wit, the sum of 168/. ISs. bd, 
on delivery of bill of lading on her arrival at Plymouth or Falmouth, to either 
of which ports the plaintiffs were, and agreed to pay freight, insurance, and 
gratuity ; and if the said vessel should be lost on her voyage to Falmouth or 
Plymouth, the said agreement was to be void. 

Averment — That the said vessel arrived on her said voyage, and at the time 
of such arrival had on board a cargo of good merchantable GalUpoli oil, con- 
sisting of L. R. 240 casks, containing 901 salms and 9 pignatelles, being the 
said cargo in the said agreement and hereinbefore mentioned, of which the 
defendants had due notice ; and that thereupon, and within a short and rea- 
sonable time in that behalf after such arrival at Plymouth aforesaid, of the 
said vessel as aforesaid, they, the plaintiffs, tendered and offered to deliver 
to and leave with the defendants a certain bill of lading of the said cargo, 
being the bill of lading in the said agreement and hereinbefore mentioned, 
upon their, the defendants, paying to the plaintiffs the aforesaid price of the 
said cargo in manner aforesaid ; and the plaintiffs were then ready, and will- 
ing and liable, to pay, and did in point of fact pay, the freight, insurance, and 
gratuity in the said agreement, and hereinbefore mentioned to be payable by 
them ; and the plaintiffs were then ready and willing, and offered to the said 
defendants to dehver to them, the defendants, and requested them, the defen- 
dants, to accept and receive the said cargo at Plymouth aforesaid, upon their, 
the defendants, paying to the plaintiffs the aforesaid price thereof in mannor 
aforesaid. 

Breach — ^That the defendants did not, nor would, when so requested, as 
aforesaid, or at any other time, take, accept, or receive, the said bill of 
lading or cargo at Plymouth, or pay to the plaintiffs for the same cargo the 
aforesaid price, in manner or with the deduction and discoimt aforesaid, or 
any part thereof, but then wholly neglected and refused so to do, whereupon 
the said plaintiffs sold the said cargo by public auction, at a less price than the 
price in the said agreement mentioned, by 1032/. 4^. 4</., which last-mentioned 
sum was thereby wholly lost to the plaintiffs, and they were then also obliged to 
expend, and did expend, 266/. 9^. 9d, in selling the said cargo; to the 
damage, &c. 

The defendants pleaded, seventhly, that the said casks containing the said oil, 
in the said agreement and declaration mentioned, were not at the time of the 
making the said agreement and promise, in the said declaration mentioned. 
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(Mr at the time of the arrival of the said vessel at Plymouth, or at the time the Com, Pleat. 
plaintifia tendered and offered to dehver to, and leave with, the defendants, the Oower 
said bill of lading of the said cargo, as in the said declaration mentioned, well «. 

seasoned or proper casks, for the purpose of containing good merchantable Dadelszek. 
GoU^pM oil, according to the terms and within the true intent and meaning 
of the said agreement in the said declaration mentioned ; but, on the con- 
tnury thereof, were badly seasoned, and unfit and improper casks for the pur- 
pose of containing such oil as in the said agreement mentioned : wherefore 
the said defendants did not nor would take, accept, or receive, the said bill of 
lading and cargo at Plymouth aforesaid, and neglected and refused to pay to 
the plaintiffs for the said cargo the said price, in manner and form as in the 
■aid dedantxm alleged; and this the defendants were ready to verify. 

for tiie folkiwing causes: — ^That the defendants had not tra« 
or attempted to put in issue any matter of fact alleged, or necessary to 
be alleged^ by the plaintiffs in their declaration, but had introduced and at- 
tempted to put in issue a matter of fact not alleged, nor necessary to be 
alleged, namely, whether the casks containing the oil were, at the several 
times mentioned in the said plea, well seasoned or proper casks for the pur- 
pose of containing good merchantable GaUipoli oil, according to the terms 
and within the true intent and meaning of the said agreement ; without in 
their said plea shewing, or making it in any way appear, that the sufficiency 
or good quality of the casks was either expressly, or by necessary implication, 
warranted, or contracted, or agreed for, by the plaintiffs, in their said agree- 
ment; and thftt if it were the intention of the defendants, by their said plea, to 
set up any usage or custom by which the sellers of GaUipoli oil, under the 
drcmnstancea in the declaration mentioned, are or would be held, even with- 
out any express agreement to that effect, to warrant, or contract, or agree, 
f<Hr the proper quality and sufficiency of the casks in which the same may be 
contained, to the purchasers thereof ; and by a breach of which warranty, con- 
tract, or agreement, any contract of sale relating to such oil is rendered void- 
able by the purchasers thereof, and which usage or custom might therefore 
be deemed tacitly to have formed part of, and to have been incorporated with, 
the said contract, at the time of the making thereof, they should have ex- 
pressly alleged the existence of such usage or custom, and that the said con- 
tract was made with reference and subject thereto ; and also that it was not 
alleged in the said plea that the said oil was at all damaged oi* rendered un- 
merchantable within the meaning of the said agreement, by reason of the 
premises in that plea mentioned ; and therefore that the said plea offered no 
jostificatioii or excuse for the nonperformance of the said contract, and was no 
answer to the declaration, but evasive and argumentative, and any issue 
raised thereon would be immaterial ; and also for that the defendaats had 
aot only alleged and attempted to put in issue the insufficiency and bad 
quality of the'said casks, at the time of the making of the said agreement, 
but also at the time of the arrival of the said vessel and of the tender of the 
Mdd cargo, although it was quite immaterial and irrelevant to the purposes of 
tias action what the state of the said casks happened to be at any other time 
than that cf the making of the said agreement, unless the defendants had 
alleged in their said plea that the insufficiency and bad quality of the said 
Cttks, at the times of the said arrival or the said tender respectively, had been 
caused and ooca^oned by the default of the plaintiffs; and also for that the de- 

i2 
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Com. Pleat, fendants do not, in and by their said plea, allege that the said casks were intrin- 
OowER sically and in themselves of any less value, by reason of their said insufficiency 
V. and bad quality, than they otherwise would have been, or that the defendants 

Dadslsxek. ^ould have sustained any damage in respect thereof, by reason of their accept- 
ing the said cargo ; and also for that the said plea did not allege that the de- 
fendants elected to avoid, or gave to the plaintiffs, at any time, any notice of 
their intention to avoid the said contract or agreement, by reason of the pre- 
mises in the said plea mentioned, or otherwise ; and also for that the said plea 
was in other respects informal and insufficient. 
Joinder in demurrer, 

Crowder, in support of the demurrer. — ^This is a sale of a cargo ; and the 
contract is confined to the quantity of the oil, which is to be paid for by the ton, 
and not by the cask. It is clear that the casks were proper to contain die oil, 
because it is not averred that the oil was not in a fit state for delivery. The 
casks are not of the essence of the contract, but are a mere vehicle for con- 
veying the oil, as bags are for conveying wool. The plea does not state that 
the oil was unmerchantable, or that there was any express or implied warranty 
as to the casks, or any fraud on the part of the plaintiffs. Parkinson v. Lee (a). 

Maule, contrd. — ^The casks, as well as the oil, were the subject of the sale, 
and the meaning of the parties was that they should be proper casks of oil. 
If a person sells a commodity for a particular purpose, he must be understood 
to warrant it reasonably fit and proper for such purpose. Gray v. Cox (b), 
Jones V. Bright (c). If the casks were not of a merchantable quality, the par- 
chaser has not got all that he is entitled to receive, and the plea is sufficient. 

Crowder, in reply. — The cases relating to implied warranties do not apply, 
because the articles which were there objected to, were of the essence of the 
contract. 

TiNDAL, -C. J. — I am of opinion that the seventh plea is no answer to the 
plaintiff's declaration. The contract is, that the plaintiffs should sell to the 
defendants a certain cargo of good merchantable CrolUpoli oil, being the cargo 
of the vessel Fortuna ; that is the subject-matter of the contract ; all the rest 
is matter of description. The defendants by their plea admit that there was a 
cargo of good merchantable Gall^oli oil, but they object to that which is 
only accessory to the contract, and merely aver that the casks in which the 
oil was contained, were not well seasoned or proper casks for the purpose of 
containing good merchantable Gallipoli oil, but were badly seasoned, and unfit 
and improper casks for containing such oil. Now it is quite evident, that any 
■light imperfections in particular x;asks would sustain this objection, and yet 
such a circumstance might make verylittie difference in the defendants' ntua- 
tion. I can conceive cases where casks or botties may be in such a state, that 
the articles which they contained would be in such a condition as to afford an 
answer to an action ; as if a pipe of wine were dehvered in botties, with every 
cork oozing ; but in such cases the plea would be, that the wine was not in a 
merchantable state. But this plea taking issue on that which is not of the 

«) 2 £tst, 314. (&) 4 B. ft C. 108. (e) 5 BiD%, 533. 
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eaeence of the contract, has this vice, that it does not go far enough ; and our 
judgment must he for the plaintiffs. 

Fa&k, J. — ^It has heen contended, hy the counsel for the defendants, that 
this was a sale of the casks ; hut that is not so ; it is a sale of the oil. It is 
also said that there was a warranty that the casks should be good and well- 
seasoned ; but the cases which have been cited upon that point are quite dif- 
ferent : there the commodity itself was sold ; and it was held, that the thing 
sold should be fit for the purpose for which it was sold. But here no injury 
was sustained by the defendants, who did not even take the oil into their 
custody to examine it. 

BosANQUXT, J. — The plea affords no answer to the action. This was a 
nle of a cargo of good merchantable Galiipoli oil, at so much per ton. A 
given quantity was sold, and it must be packed up and contained in some- 
thing ; and the contract describes it as being packed in 240 casks. The 
declaration avers the arrival of the vessel with a cargo of good merchantable 
GoUipoU oil, in the number of casks and containing the quantity mentioned in 
the declaration, and that the plaintiffs tendered the cargo to the defendants. 
The defendants* answer is, that the casks were badly seasoned, and were unfit 
and improper casks for containing such oil, but that is not a sufficient answer. 
Even if all the casks were defective in the number of hoops, so that a quantity 
of oil had been lost, that would not afford an answer to the action, imless the 
<m1 had been injured ; because it does not go to the essence of the contract. 
Suppose a certain number of bales of cotton of a certain quality were sold, 
and that the cotton arrived of the quality required, with some of the bales 
rent ; it would be of dangerous consequences to say that such a defect would 
avoid the contract. 

CoLTMAN, J. — This plea is no good answer to the declaration, because it 
does not go to the whole of the consideration. It was a sale of a quantity of 
oil, and I will even suppose it was a sale of the casks also. These two things 
were sold ; but in objecting to the quality of the casks, the objection g^oes 
only to a part of the consideration. The matter is quite plain. 

Judgment for the plaintiffs. 
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AfoyS. 



TN an action on a bill of exchange a rule nisi was obtained, calling upon the In an action 

plaintiff to shew cause why the declaration should not be amended, or exchw!il»**^the 

otherwise set aside, for irregularity, on the ground that the plaintiff was declaration 

described as Hemy H. Lindsay. S^ffl?' 

^^ Henry H. 
W. H. WaisoH shewed cause. — ^The defendant ought to have applied to a ^jf^'^y,^ 
judge at chambers to have the declaration amended, under sec. 11 stat. 3 & 4 tained bj tlie 

quiring the jilaintiff to amend, bj inserting hi« full name ; but the cauie of the ominlon bring 
satislbclorily ihewn, the rule wai diicbarged. 
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Lindsay 

v. 



W. 4, c. 42. The bill of exchange describes the plaintiff as Henry H. Lindmf, 
and by sec. 12 of the same statute, it is expressly directed that in such a case 
it shall be sufficient to describe the party " by the same initial letter or letters, 
or contraction of the christian or first name or names, instead of stating the 
christian or first name or names in full." The defendant would have been 
given the information which he now requires, but the action is bnnight by 
virtue of a power of attorney, given by the plaintiff in America, which is 
signed Henry H. Lindsay, and his agent in this country does not know bis 
true name. 

Thomas, in support of the rule. — ^The eleventh section of the statute only 
applies to the misnomer of defendants ; that was the opinion of a learned 
judge, to whom application was made before this rule was obtained. 

TiNDAL, C. J. — ^As it is admitted, that this case is not within the terms of 
the eleventh section, we cannot interfere. The rule must be discharged. 

Park, J., Bosanqubt, J., and Coltman, J., concurred. 

Rule discharged. 



Tipper r. Bicknell and another. 



The dixlm. A SSUMPSIT. Demurrer to a declaration, which stated, that before the 

that H*. R. making of the agreement and promise of the defendants hereinafter men- 

V jj**?*'?"' tioned, the defendants, on the occasion hereinafter mentioned, represented to 

ceitain deedi the plaintiff, that certain mortgage-deeds and writings, to wit, &c. had been 

vF^^^I^t ^^Pos^te^ ^i*^ certain persons, to wit, the said W, Bicknell and one W. Blewitt ; 

hJr\^ applied that at the time of the making the agreement and promise of the defendants 
to the plain- 
tiff' to accept 
certain bills, 
for his accom- 
modation, to 
enable him to 
endorse the 
said bills ft 
W. B. as a 
payment for 
nis interest in 
the deeds, 
and H. R. 



next mentioned, one Hugh Rowland was desirous of purchasing and taking an 
assignment from the said W, Bicknell and W. Blewett of their interest in 
the said mortgage, at the sum of 500/., to be paid by the said H. Rowland; 
and to obtain good bills to that amount, in order to satisfy the said sum of 
500/. ; and that thereupon, to wit, on, &c. the said H, Rowland requested the 
plaintiff to accept, for the accommodation of the said H. Rowland, two bUls 
of exchange, to be drawn by the said H. Rowland upon the plaintiff, each for 
250/., and payable to the order of the said H. Rowland, at twelve months date, 
offered to pro- for the purpose of enabling the said H, Rowland to use the said bills for his 
S"u to under- °^^ benefit, that is to say, for the purpose of enabling him to indorse the said 
take to deliTer bills to the said W. Bicknell and W, Blewitt, for the said sum of 500/., to 
to the plaintiff, ^ P^^ ^ ^^ consideration for the said assignment by W, Bicknell and 
"> the pair- Blewitt in the said mortgage ; that the said H, Rowland then offered the 



plauitiff, as a security for the repayment of such monies as he might pay 



ment ol 
bills so ac- 
cepted; that 

the bills were accordingly drawn, and H. R. requested the defendants to undertake to 
deliver the deeds to the plaintiff; of all which the defendants had notice ; and that thereupon, 
in consideration of the plaintiff accepting the bills, the defendants undertook and promised the 

Slaintiff to deliver the said deeds to him when the bills should be paid. Averment, that the 
ills were accepted, and duly paid, but that the defendants had not delivered the deeds to the 
plaintiff, in pursuance of their undertaking :—//«/(/, upon demurrer, that a sufficient considera« 
tion appeared to support the defendunt*s promiso. 
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vpcni the aud biHst that be, the said H. Rowland, would cause and procure the Cbm. FUat. 
defendants to undertake to deliver to the plaintiff the said deeds and Ynritings, T^^^tm, 
on the payment of such hills of exchange ; that thereupon the plaintiff con- o. 

iented» and was ready and willing to accept such hills of exchange for the BicxmiL. 
pvrpoae and opon the terms aforesaid, and upon such security as aforesaid ; that 
thereii^oa, to wit, on, &c. the said H, Rowland then drew the said bills of ex- 
change upon the plaintiff, payable as aforesaid ; that the plaintiff then agreed 
to accept the same for the purposes and upon the terms aforesaid, and upon 
such security as aforesaid, that the said H. Rowland then requested the defen- 
dants that, on the plaintiff's accepting the said bills as aforesaid, they, the de- 
fendants, would undertake to deliver to him the said deeds and vnritings, on 
the payment by him, the plaintiff, of the said bills, according to the tenot 
and efiect thereof ; of all which premises the defendants then had notice, and 
then represented to the plaintiff, that the said deeds and writings had been so 
deposited as aforesaid ; that thereupon, in consideration of the plaintiff's accept* 
ing the said bills for the purpose and on the terms aforesaid, the defendantar 
then undertook and promised the plaintiff to deliver to him, as such nominee 
of H. Rowland, the said deeds and vnritings, on the pa3rment by him of the said 
bills of exchange respectively, according to the tenor and effect thereof. 

Averment, That the bills were accepted by the plaintiff, and delivered to 
Rowland, who indorsed them to Bicknell and Blewitt, and that the bills were 
paid by the plaintiff when they became due, of which the defendants had notice. 
Breach, That the defendants had neglected and refused to deliver the said 
deeds to the plaintiff, to his damage, &c. 

Demnrrer, and the causes assigned were, that the plaintiff had not shewn 
any conaideratiou in law for the promise ; and that it did not appear that the 
aooeptance of the said bills by the plaintiff was given, or the said bills paid by 
the plaintiff at the instance of the defendants, or that the defendants in any 
way assented to the offer made by the said Rowland of the said deeds as a 
security ; or that the plaintiff was induced to accept the bills of exchange by 
the offer oi such security, or by virtue of any application by the defendants 
to him made so to do, or that the defendants were parties to, or in any way 
assented to the alleged arrangement ; or that the said deeds were ever in the 
poBseseion or control of the defendants ; or that they had at any time any 
interest therein, or in the said mortgage, or the said assignment thereof, or in 
the payment of the said bills ; or that the defendants had ever represented to the 
plaintiff that the deeds had ever come to the hands of them, the defendants ; and 
for that the promise in the declaration was a mere nudum pactum, upon which 
no action could be sustained. 

Jomder. 

The margin of the paper-book was thus marked : " The plaintiff will con- 
tend, that the declaration shews a sufficient consideration for the defendants' pro- 
mise that is to say, the obligation which the plaintiff imposed on himself by 
accepting the bills, although all the defendants may not have been thereby 
benc^ted. T)iat it was not necessary to allege that the bills were accepted 
at the defendants' request, as the consideration for their promise was not 
executed, but concurrent or executing ; and that the defendants were respon- 
lible to the plaintiff on their absolute engagement to deliver the deeds to him." 

Crowder, in support of the demurrer. — ^The main question is, whether 
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Com. Pleat, the declaration discloses any sufficient consideration for the defendants^ 
ij!^^;^^ promise. Hugh Rowland is the party who receives all the benefit. Tlie bills 
v*_ _ were accepted for his accommodation, and the security which he offered, was 
that the defendants should deliver the deeds. There is no averment that any 
thing took place between the plaintiff and the defendants. In 1 WtUiam* 
SoMnd, 264 (1) it is said to be necessary to state that the service was done at 
the special instance and request of the party who was liable, but there is no 
such averment here. The statement that the defendants had received notice of 
the arrangement, is insufficient. If the defendants received no benefit by the 
arrangement, a subsequent notice of its existence could not render them 
liable. In Price v. Boston (a), the declaration stated, that W. P. owed the 
plaintiff 13/., and that in consideration thereof, and that W. P. at ihe defen- 
dant's request, had promised defendant to work for him at certain wages, and 
who, in consideration of W. P. leaving the amount which might be earned by 
him in the defendant's hands, the defendant undertook and promised to pay 
the plaintiff the said sum of 13/. ; but it was held that the plaintiff was a 
■tranger to the consideration, because he might have been entirely ignorant of 
the arrangement between W. P. and the defendant. That is this case. 

Stephen, Seijt., contrd, was stopped. 

TiNDAL, C. J. -^Taking the whole declaration together, it appears to me 
that a promise was made by the defendants, that on the plaintiffs accepting the 
bills they would deliver up the deeds, when the bills were paid. If this pro- 
mise had been mad^ in respect of a past act, the declaration would have been 
insufficient, because it would not appear to have been done at the request of 
the defendants ; but all the parties appear to have been present together, and 
the acceptance of the bills, and the promise to deliver the deeds, vras a simul- 
taneous act. The judgment must be for the plaintiff. 

Park, J. — Upon the statement made in the declaration this was a simul- 
taneous transaction. 

BosANQUET, J. — I also think that a legal consideration for the promise 
appears. Rowland desired to obtain the possession of certain deeds, which 
the defendants were willing to give up, upon obtaining payment of the bills which 
were to be accepted by the plaintiff. During this negociation, the bifls were 
unaccepted, and then, it is stated that, in consideration that the plaintiff would 
accept the bills, the defendants imdertook to deliver up the deeds when the 
bills were duly paid. The bills were accepted and subsequently paid ; and 
there is abundant consideration to support the defendants' promise. 

CoLTMAN, J. — ^The argument for the defendants could only be supported by 
supposing a different state of facts from that which the declaration discloses. 
This is not the case of an executed contract ; but the plaintiff was induced to 
accept the bills by the defendants' promise to deliver the deeds. 

Judgment for the plaintiff. 

(a) 4 B. k Ado. 433. 
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The Archbishop of Canterbury v. Tubb. T^^^^ '' 

Mays. 

TM^ILDE, Seijt., had obtained a rule nUi, calling upon the defendant to a creditor * 
shew cause why an order made by Gaselee, J., should not be discharged ; r"®?!,* ?*"*^h 
and why the defendant should not be deemed to have had sufBcient oyer of »n Admini- 
of the bond upon which the action was brought ; or why the production of the ^J^i^^^^^^^ 
bond to the defendant's attorney at the reg^ter-ofEce of Doctors' Commons, tuance of 22 
at such time as this court should direct, should not be deemed sufficient oyer ,yithovt^b. * 
of the said bond, the plaintiff undertaking to pay the defendant the costs of taining an as- 
attending to inspect the same. It appeared by the affidavits, that the defen- b^d f^ ^he 
dant was one of the sureties of Catharine I\ibb, to whom administration of |1;^*'***'*2:|?! 
her deceased husband's effects had been granted by the Prerogative Court of to use bis 
C&mierbury, and who had given the usual administration-bond required by Stat. pJSowiSto*^* 
22 & 23 Car. 2 (a). One of the conditions of the bond was that the administra- Court haTing 
trix ahonld exhibit an inventory of the deceased's effects, in the registry of the the^boodto ImT 
ooort ; bat she having fisdled to do so, and her place of residence not being ^km to the 
known* Crawley and Skamum, creditors of the deceased, commenced an action ,,ho bad oaTed 
of debt on the bond against the defendant, for a breach of this condition. ^f^^!^^J^^ 
No assignment of the bond was taken from the archbishop, nor had his au- rule to set aside 
Charity to bring the action been obtained. The declaration made profert of ^iJ^jf 1!^ ST* 
tlie bond in the usual way, and the defendant demanded oyer, whereupon the obtained 
attormeB of Crov^and Sharman, gave the defendant a copy of an office copy SJj^^Sf'i^ 
of the bond, which was authenticated by the deputy registrars of the Prerogative the action^until 
Comri, and produced the authenticated copy at the time of the service, b^gh" tTlthe 
An ^^ilication was then made by the defendant to Gaselee, J., at chambers, defendant. 
to stay the proceedings in the action, until the original bond had been brought 
to the defendant's attomies office, and the learned judge made the order as 
prayed. Crawhg and Shamum subsequently presented a petition to Sir 
Herbert Jenner, the judge of the Prerogative Court, praying that one of the 
officers of the court might produce the bond at the office of the defendant's 
attomies ; but after the respective parties had been heard by their advocates 
and proctors, the petition was dismissed. The bond was deposited in the 
registry-office^ and any person was allowed to inspect it on payment of one 
shining. 

R» V, Riekarda and Arnold shewed cause. — It was necessary in this 
case to make a profert of the bond upon which the defendant was sued; 
and the Courts have always required that the rule as to giving oyer, 
should be strictly observed. The practice has been said not to depend upon 
any particular rule of court, but on the general right of law, which the court 
cannot dispense with. 8cre$bg v. Sparrow (6). Here the plaintiff has made 
profert of the bond, and has not shewn in the declaration, that the defendant 
is not entitled to claim oyer, which is the usual course when an excuse for its 
non-production is offered. Tottey v. Nesbitt (e), Matison v. Atkinson (c). The 
service of the copy was insufficient, because the original was in existence at 
the PreTogutw9 Office; but the defendant veas not bound to go there; it 

(a) See 1 WtUiams' Ezort^332. •. (c) Cited in Rtad v. Bn^kman, 3 T. R. 

{b) 2 Straoge, lisa 8. C. 1 Wils. 16. ibp- 1^3* 
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was the duty of the plaintifF to bring the deed to the defendant. Page y, 
Dwine (d). But there is a still stronger reason why the court will not inter- 
fere. The bond has been put in suit without any assignment ftx>m the 
Archbishop of Canterbury, and without his consent. The order of the Pre- 
rogative Court ought to have been obtained before the proceedings were com- 
menced. Archbishop of Canterbury v. Robinson (e) ; and it is essentially neces- 
sary that this should be so, or the archbishop might be made liable to pay 
costs to an enormous amount. In the Archbishop of Canterbury v. Tappen (/),. 
the bond had been pronounced to be forfeited before it was put in suit ; and it 
has always been considered that the Prerogative Court alone has power over 
these bonds ; if it were once determined otherwise, hundreds of actions would 
be commenced against innocent sureties. Nor would this court have any 
power to order the Prerogative Court to give oyer of the bond, as may be 
done in the case of a private individual, in whose hands it may happen to be. 
White V. Earl of Montgomery (g). 



Wilde, Seijt., contriL. — ^No complaint is made by the Ecclesiastical Ccntrt 
authorities ; but the question is whether a dispensation of the prodacti(»i of 
the bond has been shewn. A creditor is entitled ex debito justitia to sue 
upon the bond ; that was held by Lord Mansfield, C. J., in the Archbishop ef 
Canterbury v. House (h), who said, " that though a creditor had no ccmcem m 
the latter part of the condition respecting the distribution of the surplas 
among the next of kin, yet he was most materially and principally interested in 
the administration, delivering in a true inventory, and in the due administra* 
tion of the effects." 

TiNDAL, C. J. — ^Tbis is a case prima impressioms, and I am not satisfied 
that we have authority to subsitute this mode of giving oyer, for that which is 
in ordinary use. If we were to grant this rule, it seems to me that we should 
determine, on a mere point of practice, a most important question connected 
with the administration of ecclesiastical law ; for we should be taking from 
the Prerogative Court the power of deciding whether an administration-bond 
should or should not be enforced. Although Lord Mansfield (h) held that 
a creditor was entitled to sue upon the bond, in the name of the archbishop, 
yet that must be taken with some qualification, as that he should permit his name 
to be used, or the archbishop might be otherwise liable to pay costs to an enor- 
mous amount. There will be no failure of justice in this case, because an appli- 
cation for a mandamus, to compel the production of the bond, will bring the 
nominal plaintiffis and the Prerogative Court face to face ; at present we decide 
nothing as to the rights of the parties, and as this is the first question which 
has arisen on the point, the rule must be discharged without costs. 

Park, J. and Bosanquet, J., concurred. 

CoLTMAN, J.^— From the first I have had a strong opinion, that this motion 



(«/) 2 T. Rep. 40. 

(e) 1 Cr. &Mceson, 181. 

(/) 8B. &Cre88. 151. 



(g) 2 Strange, 1108. 
{h) Cowper, 140. 
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eould not be acceded to. The grant of oyer of the bond must be the act of ^^'^ ^^^^' 

the Prerogative Court. If the creditor has a clear right to sue the defendant, Archl>i8liop 

nid to uae the archbishop's name, he will find means to have the bond pro- ^ ^ 
dnced. p. 

Rule discharged. Tube, 



PiERCY, demandant^ v. Gardner^ tenant. 



AprU^. 



INTRUSION. — ^The writ demanded against R. Gordipi^r, one-fourth part of one i. ^ writ of 
messuage, &c., which the demandant claimed to be his right and inheritance, ^^'^P" ^Z 
and into which the said 12, Gardner had not entry but by the intrusion which for an intnuioa 
he bad made into the same after the death of Afina Maria Curtis, who sur- ^^^ ^^^[li^^ 
?ived Atm Piercy deceased, and Mary Poumey the younger deceased ; of the of m estate, 
entirety of which tenements Richard Curtis being seised in his demesne as of ^2. A^der^ 
Gee, g«Te and devised the same, amongst other tenements, to Jonathan Gardner u eotitled to 
vnd Richard Piercy, and their heirs ; intrust, to receiye and take the rents inmiuon. ^^ 
and profita thereof, and thereout to pay imto the said Ann Piercy a certain an- ?• "^ 1^°^- 
nnity or yearly payment durmg her natural life, and to Afary Poumey a certain out » writ of ^ 
other annuity or yearly payment during her natural life ; and in trust, to pay ^i^^'®" " 
M well the overplus rents and profits thereof, as also to pay the whole of the under ttai.'32 
rcDta and ffrofits of the said devised tenements^ when and as the same several ^^^^ ^> ^ ^* 
amraitiea ahould respectively end and determine, unto the said A, M. Curtis; 
Bod the said R. Curtis did, in and by the said devise, direct, that from and 
after the decease of the said A. M. Curtis, the said Jonathan Gardner and 
Richard Piercy, and their heirs, should stand seised of the said devised tene- 
mental subject to the said annuities, to the use of the children of the said 
A.M,Curtis, as the said A. M. Curtis, should by any deed, will, or vnriting what- 
aoever, to be by her, whether she should be covert or sole, from time to time 
limit, direct, and appoint ; and for want of such limitation, &c. then that 
the said /. Gardner and R. Piercy, and their heirs, should stand seised of th« 
said tenements, to the use of such children of the said A. M. Curtis as should 
Bonrive her in tail; remainder to the use of such nephews and nieces of 
S. Curtis, in fee, ua A. M. Curtis should appoint ; remainder as to one- 
fourth part to the use of one Wiliiam Piercy, and his heirs. And which said 
(xne-fborth part above demanded and so devised, after the death of the said 
A, M. Curtis, who survived the said Ann Piercy and Mary Poumey, the said 
if. 3f. Curtis never having had issue, and never having made any appointment 
of the said tenements, ought to come and remain to the demandant, as son 
and heir of one William Piercy, who was son and heir of the said first-named 
WUliam^ Piercy. The count, after reciting the writ, alleged that Richard 
Curtis was seised by taking the esplees within fifty years, and died seised on 
the Istof Jamuary 1787, without revoking his will; whereupon and whereby, 
and under and by virtue of the said last will and testament of the said 
R. Curtis, the said /. Gardner, and 12. Piercy, then and there became and 
n^ere seised of and in the said tenements, with the appurtenances, upon the 
trusts, and to and for the intents and purposes in the said will expressed and 
iedared. That the said A, M, Curtis and Anne Piercy, and the said Mary 
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and that the said A, M. Curtis survived Anne Piercy and Mary Powney, and 
»!"' the first-named W, Piercy, and afterwards, to wit, on the Ist of January 1806, 
Gardner. ^^^^ never having had any issue, and never having made any limitation, di- 
rection, appointment, or gift of the said tenements so devised, or any part 
thereof, according to the form and effect of the said devise ; and thereupon, 
by virtue of the said devise, the right to the said one undivided fourth pazt 
above demanded of and in the said devised premises, with the appurtenances, 
came to and remained to W. Piercy the yoimger, who was son and heir of the 
said first-named W. Piercy; that afterwards, to wit, on the Ist of January 
1815, the said W, Piercy the younger died, upon whose death the right to the 
said one undivided fourth part above demanded of and in the said devised tene- 
ments, with the appurtenances, descended and came to the said demandant, as 
son and heir of W, Piercy the younger, and into which the said R. Gardner 
had not entry, but by the intrusion which he made into the same after the 
death of the said A. M. Curtis ; and therefore he brought his suit, &c. 

The tenant, having traversed a matter in one of the pleas which was not 
alleged in the count, the demandant demurred; and the tenant then ob- 
jected to the validity of the count. 

R, V. Richards, for the tenant. — ^There are three objections to the count. 
1 . Anna Maria Curtis took an equitable estate only ; 2dly, Intrusion will not 
lie for a devisee ; and, 3dly, If it does, it can only be maintained within twenty 
years. In Coke Lit. 277 (a), it is said, " Intrusion first properly is, when the 
ancestor died seised of any estate of inheritance, expectant upon an estate for 
life, and then tenant for life dieth, and between the death and the entry d the 
heir an estranger doth interpose himself and intrude." And in Fltz. N. B. 
203, the rule is laid down as follows : — " When tenant for life, or dower, or 
by curtesy dieth, seised of such estate for life, and after their death a stranger 
intrudeth upon the land, he in reversion shall have this writ against the 
intruder." A similar definition is adopted In Booth on Real Actions. 181. It 
appears from these authorities that intrusion does not lie for an entry after the 
determination of an equitable estate ; there must be a legal estate. Then did 
Anna Maria Curtis take a legal life estate under the will of the testator ? She 
did not; because as the premises were devised to trustees, to discharge the 
annuities and to pay the overplus rents and profits, they necessarily took tiie 
legal estate in the premises ; according to the authorities collected in 1 PmodL 
on Devises (a). 

Secondly. The writ of intrusion hes only for a reversioner or remainder man, 
and not for a devisee. There is no authority to be found to shew that a 
devisee has ever brought this action, and there is no form of such a writ 
in the Register or in Fitiherbert. In Romilly v. James (Jb), this point was 
raised in argument, but the case was decided upon another ground. It 
was there contended that a devisee could not sue out a writ of intrusion, and 
the argument there used, is applicable to the present case. It is true that in 
Eastman v. Baker (c), a demandant claiming under an executory devise, re- 

(a) Jarman*% ed. ptg« 322; see also (b) 6 Taunt. 263. 

WkiU V. Parker, 1 Hod^, 112. Doe d. (c) 1 Taunt. 174. 

Graltrix ▼. Ro€, 1 WUl. Wol. k D«v. 18. 
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yvered cm a writ of intniBion ; but the attention of the conrt was not called 
} this question by the counsel on either side, and the case turned on the 
aostmction of a devise. 

Thirdly. The period of limitation is twenty years, and therefore this action 
\ eommenoed too late. Hiis question depends on the construction of stat. 
1 Jac. 1, c. 16. The former stat. 32 Hen. 8, c. 2, sec. 2, limited the right 
> E seisin or possession of the ancestor within fifty years ; but by the general 
arms of the statute d James, writs of intrusion are included, and the period 
I limited to twenty years. That some descriptions of real actions are included 
I the statute is dear, as formedons are expressly mentioned. There is no 
■diority upon this point, although it was noticed in argument in Widdowson 
. THe Eari of Harrwgton {d). 
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Siephem, Seijt., for the demandant. — Neither of the points made for the 
enant can be supported. Ilrst, it may be admitted, that Anna Maria Curtis 
lad only a trust estate, and it may be admitted further, that there must be a 
sgal life estate existing, to support the demandant's case. But here the trustees 
rere seised of a legal estate, pwr autre vie, and upon the death oi A. M, Curtis, 
VUliam Pierof, the next in remainder, was in a situation to support an action, 
iter the intrusion. The demandant now claims for an intrusion upon the 
Icferminntion of an estate, pur autre vie. Jones y. Lard Say and Seale, 8 Vin. 
^sr. 262. Nor can any authority be cited to prove that it is necessary to shew 
rhen the Hfe estate was determined. It is immaterial how it was determined. 
Seoondly* this action maybe supported, as being in the nature of a writ of in- 
ronon which is given by the stat. West. 2. That was contended in Romitty 
r. Jwmes (e), even in the case of an executory devise over, and the argument 
fas not o>vemiled by the conrt. In 2 Reeves* Hist. Eng. Law, 202, it is said, 
' that in cases where complainants were entitled to a writ in the chancery, 
pnounded upon the fsjct of another, the complainants should not depart from 
he king^s conrt without remedy, because the land was transferred from one 
D another : as because there was no writ in the register in the chancery to be 
idi^Ced exactly to that special case, but the form of the vnrit was only to be 
lad against the very person who actually raised the nuisance ; so that, should 
iie house, wall, or the like, which occasioned the nuisance, be aliened to 
mother, a writ was denied. That justice might no longer be delayed for want 
tf legal remedies, it was now enacted, that when a writ was granted in one 
auK, and a thing happened in consimili casik, and needing a similar remedy, a 
mit should be made accordingly." And again (/) : — " Not content with the 
wnt of trespass in its old form, they endeavoured to make it more universal 
by enlarging its scope and modifying its terms, so as to adapt it to every 
man's own case; in doing which they availed themselves of the stat. of West. 2, 
mdioriang writs to be framed in consimili casii." In Eastman v. Baker, {g), 
I writ of intrusion was brought by a devisee, and he recovered without objec- 
&m being made that he was not entitled to such a remedy. In Smith v. 
^k/in (k) it was held that the right to bring a real action passed to the 
ungoees of a banknq»t ; yet no form of a writ given to assignees would be 
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Com. Pieoi, found in the register. This shews that, to a certam extent, the old remedies are 
FiERcr plastic. 

^ *^' With respect to the period of limitatioD, there can exist no reasonable doubt. 

The writ of intrusion is clearly provided for by the Stat. 32 Hen. 8, and the 
period there assigned is fifty years. But the stat. of 21 Jac. 1, c. 16, does not 
expressly or impliedly relate to such writs. The only real aetiooa to which that 
statute is applicable are the various kinds oi formedons, 

R. V. Richards, in reply. — A, M. Curtis is treated as the tenant for life in 

the count, and the pleadings ought to have been differently framed, if the 

demandant relied on the legal estate, pur autre vie, in the trusteea. The 

trustees might have died before A. M, Curtis, and a special occupancy may 

have happened. Nor is it stated when the trustees died, or that they are 

dead. 

Cur, adv. vuU. 

TiNDAL, C. J. — ^The plea which was lastly pleaded having been held bad 
in the course of the argument, on the ground of its traversing a fact whidi is 
not alleged in the count, the tenant then proceeded to take objectiona agunst 
the sufficiency of the count itself, and the objections taken have been three m 
number. First, that Atma Maria Curtis, upon whose death the iiitniBion of 
the tenant is alleged to have taken place, appears upon the fact of the count 
to be only an equitable tenant for life. Secondly, tiiat the demandant makes 
title by devise, and not by descent. And lastly, that he has counted on a 
seisin of his ancestor within fifty years ; whereas, as it is contended, a writ of 
intrusion is not muntainable, unless where the demandant can shew a seinn 
within twenty years next before the writ sued out. As to the first objection, 
it is to be observed, that as it is not raised upon a special demurrer to the 
count pointing out any want of form in the statement of the demandant's title, it 
must be considered as if it were taken upon general demurrer ; in which case, 
by the statute 27 Eliz. c. 5, the judges are directed to give judgment accord- 
ing as the very right of the cause and matter in law shall appear unto them, 
without regarding any imperfection, defect, or want of form, in any writ, de- 
claration, or other pleading, except those only which the party demurring 
shall specially and particularly set down and express, together with his de- 
murrer. The question, therefore, becomes this, — ^whether the count shews 
upon the face of it a defective and insufficient title in the demandant to main- 
tain the writ ; or whether it shews a title which is good in substance, though 
set out informally, and without sufficient certainty. For whilst in the former 
view of the question the count must be held to be bad, in the latter the objec- 
tion is not maintainable, not having been pointed out as cause of special de- 
murrer. The objecticm relied upon is, that A. M. Curtis, upon whose death 
the intrusion of the tenant is alleged to have taken place, appears to have no 
more than an equitable estate for life ; that is, in the eye of a court of law, no 
estate at all ; and, consequently, that no intrusion, in the legal sense of that 
word, can have taken place, intrusion being the wrongful act of a stranger in 
taking the possession after the death of the tenant for life, to the prejudice of 
the reversioner or remainder-man. But looking at the statement of the title 
in the count, we find no allegation that A, M. Curtis was the tenant for life, 
upon whose death the intrusion took place ; and looking at the legal con- 
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iftmction of the devise, and the circttmstances which are stated in the count Com. Pitas, 
to haTe taken place, we think the necessary inference is that Gardner and p^^^r 
Piercy were seised of the legal estate in the premises, during the life of the ^ _^' 
aaid A. M, Curtis, that is, that they were tenants for her life. For as to the 
nature of their estate, we cannot entertain a douht that they may he consi- 
dered 88 tenants pur autre vie, notwithstanding they are directed hy the will 
to pay the profits over to the cestui que vie, precisely in the same manner as if 
they had heen allowed to take such profits to their own use ; the count, there- 
fore, appears to us to he good in substance, provided the writ of intrusion be 
maintainable by him in remainder, for an intrusion made after the determi- 
nation of an estate pur autre vie. And as to that question, it must be ad- 
mitted that no precedent can be found in the entry-books of such a count ; 
but, on the other hand, there is every reason by analogy and strong authority 
to shew that it may be maintained. The estate of tenant for term of life is 
deBnedhy Littleton (s. 56), to be for term of the life of the lessee, or of another 
man ; and it is obvious that the remedy by writ of intrusion would be very 
incomplete, if it would not apply to an intrusion after the determination of 
each instance of an estate for life ; for if tenant for his own life assigns over 
to another, that other becomes directly tenant pur autre vie ; and the remedy 
would fiul. And the definition given of a writ of intrusion in Finch's Law, 
p. 195, a book of high authority, expressly comprehends the case in question. 
" Intniaion," says Finch, " is after the death of tenant for life, be it a man's 
own life, or another man's in dower or by courtesy," &c., with which agrees 
in efiTeet the book called Termes de la Ley : — " Intrusion is a writ which lies 
against him who enters after the death of tenant in dower, or any other te- 
nant for life, and holds out him in reversion or remainder." The objection, 
therefore, appears to us to amount to no more than that the allegation of the 
determination of the legal estate for life in the trustees, upon the determina- 
tion of which the intrusion took place, is not alleged with sufficient form and 
preciseness, and, consequently, to amount to ground of special demurrer only, 
BO that it cannot be insisted upon in the present state of the pleadings. The 
second objection is one which, if it is good in point of law, may undoubtedly 
be taken advantage of on general demurrer, viz., that a demandant who 
daims tide under a devise cannot maintain a writ of intrusion. No express 
astliority has been dted for this proposition, though undoubtedly, on the 
other hand, no precedent can be found in the older books of entries of a count 
so framed ; one reason for which may be, that until the statutes of devises, 
32 & 34 Hen. 8, a remainder created by devise could never exist, except in 
dties and boroughs, where a custom to devise prevailed, and in those cases 
the CQfltomary writ of ex gravi quereld would have been the proper remedy for 
an injury of the nature now complained of. (See Fitz. N. B. 459.) It is 
dear, however, that the writ of intrusion will lie where the demandant claims as 
a remainder-man ; for the authority of Fitzh. N. B. 470, is express, that not 
only he in remainder shall have it, but the assignee of the remainder also. 
Now thifl remainder must have been created either by a deed of gift, or by 
devise; and an intrusion after the death of tenant for life is equally mischievous 
to him entitled to the remainder, whether it is created by the one mode or the 
odier : even admitting, therefore, that the writ in the register does not apply 
to the case, we cannot see any impropriety in holding the case to fall within the 
provision made by the statute of Westminster 2, c. 24, that when a writ is 
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granted in one case, and a thing happens in consimUi casH, and needing t 
similar remedy, a writ should he made accordingly. And the case of JBiUf- 
man v. Baker (a) must he considered as a precedent, the writ being drawn 
precisely in the same form with the present ; for although the objection was 
never taken, yet it was apparent on the face of the count, and no one on tiie 
part of the tenant thought proper to take it. As to the objectioa oh the 
Statute of Limitations, we are of opinion that the writ of intrusion falls within 
the statute 32 of Hen. 8, c. 2, and not within the statute 21 Jac. 1, c. 16. 
The second section of the former statute enumerates writs of entry upon dis* 
seisins done to any of his ancestors or predecessors, or any other action poa* 
sessory upon the possession of any of his ancestors or predecessors, mider 
which latter class of actions the writ of intrusion clearly fiEdls. The statute of 
Jac. 1, on the other hand, does not apply to cases where the party is reduced 
to the necessity of bringing his real possessory action, but to cases where he 
has the right, to make an actual entry without action brought, directing all 
such entries to be made within twenty years next after the right to enter has 
first accrued ; and it is observable that as to writs of /ormedon, the limitation 
of fifty years, which had been fixed by the same statute of Hen. 8, is reduced 
to twenty years by an express enactment to that effect in the statute of 21 
Jac. 1, the statute being altogether silent as to writs of intrusion, or any other 
possessory actions. Notwithstanding, therefore, the objections above taken 
against the count of the demandant, we think it good in law, and that judg- 
ment must be given in his favour upon the demurrer to the last plea. 



Judgment for demandant on the last pi 



(a) 1 Taunt. 174. 
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Morrison and another v. Harmer and another. 



diclne, Mlled 
MorrUon*» 
pills, by pub 



In an action for /^ASE against the proprietors of the Weekly Dispatch newspaper, for a libel 
plainti£ in^ on the plaintifis, in their business as manufactiurers and sellers of certain 
their buiineM good, wholesome, and lawful medicines, called Morrison's Universal VegetMe 
' puis, and for publishing that the said medicines were noxious, delete- 
rious, and unwholesome ; and for causing it to be believed that the plaintifi 
iishinff'that the were in bad and insolvent circumstances. The defendants pleaded a justifi- 
OTSeTthe**"* cation, as to the following part of the hbel : " We may safely daim the merit 
lelf-ttyled Ajf- of having crushed the self-styled hygeist system of wholesale poisoning, 
wbdeBafe^poi^ since we commenced exposing the homicidal tricks of these impudent and 
•J^R^J^d ignorant scamps, who had the audacity to pretend to cure aU diseases with 
the tcampa and one kind of pills, which pills were composed of nothing more or less than 
beSnwSjkted ^«w%^ ^^ «^^*- Several of the rot-gut rascals have been convicted of 

of mantlaagh- 

ter; the dtfendanu pleaded, as a justification, that the piUs were composed of aloes and 
oamboge of a dangerous and poisonous nature, and that by impudent advertisements, 
UM pluntiffs had pretended that the pills would cure all diseases if taken in sufficient quan- 
titles ; and that two of the hygeisu had been convicted of manslaughter for administering the 
pills :— HfM, that the plea was sufficient, although it did not particularly justify the «m of (b* 
words, scamps and rascals ; also, that it was no objection that one of the patients who had died 
had taken a less quantity of pills than the hygeist had ordered ; and that it was not nceessaiy 
for the defendanu to shew that they had entirely crushed the system. 
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TwiMJhinghter, and fined and imprisoned for killing people with enormous ^<^' Pktuir 
dosea of their imiversal bolnses;" — that long before, and at the time of the MoRBiaov 
conpoaiDg and paWshing the said alleged libel, in the introductory part of ^* 

this plea mentioned, the plaintifis manufactured, compounded, and sold pills, 
by them denominated Morrison* a Universal Vegetable Medicines, at the said 
building and place, called by them the British College of Health, and also 
during that time styled and denominated themselves and others, who vended 
and administered the said pills, by the name and denomination of hygeists ; 
that the plaintifis during all the time aforesaid, and whilst they so manufac- 
tured and sold the said pills as aforesaid, were persons wholly ignorant and 
unskilled in the preparation and compounding of medicines, and utterly unfit 
to prescribe or administer medicines of any kind ; that the said pills so manu- 
fiKtored and sold by the plaintiffs were composed of certain medicinal sub- 
stances called gamboge and aloes, both of which said substances were well 
known to chemists and medical men, and were in common and ordinary use ; 
and one of which, that is to say, gamboge, when unskilfully compounded, 
was of a highly dangerous and poisonous nature ; that the plaintiffs, in order 
to deceire and delude ignorant and credulous persons, without any sanction or 
anthority whatsoever, appropriated to themselves and used the name and title 
g£ hygeists, aa denoting themselves to be persons skiUed in promoting and 
preserving health, whilst, in truth and in fact, they, the plaintiffs, were wholly 
unacquainted with medical knowledge of any kind, and utterly ignorant and 
unskilled upon the subject ; and in like manner, to deceive and delude, deno- 
minated and called the said building or place, where they so manufactured 
ind sold the said pills, " The British College of Health;" that during all the 
time aforesaid, the plaintiffs published and dispersed divers false, wicked, 
fiauduledt, and impudent advertisements and handbills ; and therein falsely, 
audaciously, and wickedly stated, asserted, and pretended, that the said pills 
80 manufeictured by them, as aforesaid, cured all diseases of every kind ; and 
therein also audaciously and wickedly suggested and recommended, that per- 
sons afifected with diseases should take great and enormous doses and quan- 
tities thereof, and thereby, by such false and fraudulent tricks and devices, 
contrived and endeavoured to procure and effect the sale of the said pills, and 
to induce ignorant and credulous persons to purchase the same ; that one of 
the said advertisements and handbills, so published and dispersed by the 
pUntiflb, contained, amongst other things, the fraudulent, impudent, false, 
md ddnsive matters following, of and concerning the said pills, and the said 
phintiflb, and the said trade and business carried on by them as aforesaid ; 
that is to say, " Health secured by Morrison's pills, the vegetable universal 
medicine of the British College of Health, which has obtained the approbation 
and recommendation of some thousands, in curing consumption, cholera 
moriniSv inflammations, bilious, and all liver- diseases, gout, rheumatism, lum- 
bago, tic-d(^reuz, king's evil, and all cutaneous eruptions. Nos. 1 and 2 
ore both aperient and purgative, and may be used indiscriminately ; but expe- 
rience has proved that No. 2 is the most efficacious in subduing many dis- 
eues. These diseases are fevers of all kinds, inflammations, asthma, small- 
pox, measles, hooping-cough, gout, cholic, in fine, all violent diseases or pain ; 
ind when the violence is over, Nos. 1 and 2 should be taken alternately till 
wdl, some days in small, and some days in large doses. It is keeping up 
the evacuations that effectually cures ; every bleeding is pernicious, and a 
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110 TERM REPORTS is thb COMMON PLEAS. 

Com, P^eoi, step towards premature infirmities and the grasre. Yon cannot go wrong 
MoRRisoK ^^^ them, by taking them at any time, day or night, or in any number, ao 
V. innocent is their operation ; but experience may point out the following mks, 

80 as to render them more easy and serviceable; as an aperient and to prevent 
costiveness, the dose is from two to five piUs at night or morning ; or any 
time, night or day. Should you feel any uneanness after two or three days' 
use, it is a sign your stomach and bowels are foul, and some large brisk doees 
should be taken so as to get rid of the offending humom*, and persevere m 
that way as a brisk purgative ; in either acute or chronic diseases the dose is 
from eight or ten pills to twenty or more, and, in urgent ca«e8, should be re- 
peated twice a day : night or morning is the most convenient when pursoing 
a course, otherwise, the best rule is to take them when one feels sickness, 
fever, or ague coming on ; they afterwards require no attention or alteratian 
as to diet, drink, exercise, or cold ; the only thing is to continue them till 
weU. During a course, if a patient feels any day not quite so well, let him 
reflect that he only wants more evacuations, and another dose will relieve 
him." The plea then averred, that one Richard Richardson, being sick, was 
persuaded and induced by one Joseph Webb, he being one of the said self- 
-styled persons called hygeists, to take, and did take, large quantities of the 
said pills, as suggested and recommended in the said advertisements, as afore- 
said ; and by reason and in consequence thereof, afterwards died ; and that 
afterwards, at the York assizes, the said Joseph Webb was indicted and con- 
Ticted of manslaughter, for killing and slaying the said R. Richardson, by so 
administering, and persuading, and inducing him, to take the said jnlls, and 
was sentenced to be imprisoned. Then followed a similar averment of the 
conviction and imprisonment of one Robert Salmon, another of the hygeisti, 
for the manslaughter of one Mackenzie, by persuading and inducing him to 
take the pills. By another plea, the defendants justified the charge of m- 
solvency, which was made in the alleged libel; issue was joined on both 
pleas. 

At the trial, before Tindal, C. J., it was in evidence that the defendants, the 
proprietors of the Weekly Dispatch newspaper, had published a series of 
Attacks upon the hygeian system ; and, by the Stamp Office returns, it ap- 
peared that at about the period when the hbel was published, the quantity of 
pills sold had considerably diminished. The defendants proved that the pilk 
were composed of gamboge and aloes, and that a large quantity of them could 
-not be taken without endangering the patient's life. The trials and con- 
victions of Webb and Salmon for the offence of manslaughter, as stated in the 
plea, were also proved; but the widow of Mackenzie said, that after her 
husband had been taking many pills, Salmon ordered him to take thirty-five 
more, shortly before he died, but that only twenty-five were administered. 
The medical witnesses were of opinion that his death would have been acce- 
lerated if he had taken the larger quantity. 

The plaintiffs called many witnesses, who stated that they had taken im- 
mense quantities of the pills, in larger doses than those described by the de- 
fendants' witnesses as being sufficient to cause death ; without experiencing 
any but the most favourable results. 

The jury found a verdict for the defendants on the first issue, and for die 
plaintiffs, with 100/. damages, on the issue as to the insolvency. 
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K^bf moTed for a rale nisi, for a new trial upon the first issuey or why Conu PUat. 
judgment should not be entered for the plaintiff, nom obstante veredicto. — Moaaisov 
[Tindal, C. J. Here there are two issues, one of which has been found for „ v* 
the defendants. Can you move for a new trial i^on one issue only ? I once 
looked for an authority upon that p<Mnt, but could find none.] — Cases have 

weat down for a new trial upon one only of several issues ; if the court 
ft new trial upon both issues, the plaintifiis would run the risk of losing 

▼erdict npon the issue found in their favour. The grounds for the appli- 
catioii for a new trial are these : — ^The libel alleges that the defendants had 
cmahed the self-styled hygeist system, and the plea justifies that part of it ; 
but no proof was offered at the trial to shew that the system had been crushed. 
It was, indeed, assumed that there had been some previous attacks upon 
the p]amti£b in former publications ; but to support that particular portion of 
the plea the defendants were bound to shew that they had crushed the system 
altogedier. — [Tindal, C J. There was evidence, that from some cause, the 
sale of the article had greatly fallen off. Does the allegation in the plea mean 
more than that they had done their utmost to crush the system ?] — ^Another ob- 
jection is, that the part of the plea was not proved which alleged the manslaughter 
of Mmekemsie, There was no proof that the medicine was taken by Mackenzie 
in &e manner suggested by the advertisements ; but, on the contrary, the 
witness proved that the deceased had taken less than the number of pills 
ordered by Sabmrn. The plaintiffs are entitled to judgment non obstante vere- 
Heto^ becanse the defendants do not justify the truth of the whole libel. 
Tbe libd describes the plaintiffs as being scamps and rascals, which are clearly 
UbdloiiB epithets ; but the justification contains no answer to that part of it. 
It may be taken as a fact that the defendants proved the whole of the justifi- 
which they pleaded, but, nevertheless, the plea does not contain an 
to this substantive portion of the declaration. 



TncDAi*. C. J. — 'So gpround has been laid sufficient to induce the court to 
send this case down for a new trial. Two objections have been made ; first, 
that there was no proof of the allegation that the defendants had crushed the 
idf-styled hygeist system of wholesale poisoning ; and, secondly, that the 
iDegatian in the plea as to Mackenzie's death, was not only unsupported by the 
efidenoe, but was altogether at variance with it. But, it seems to me, upon 
a bar c ouatru ction of the allegation, that there was enough proved to enable 
die jiny to oome to a conclusion, and therefore we ought not to disburb the 
verdict. As to the first objection, it was admitted at the trial, that the defen- 
dmts had attacked the plaintiffs in former publications. The meaning of the 
itrtement in the allegation was, that the defendants had done their best to 
cnuih the system, not that they had entirely destroyed it. The second objec- 
tion relatea to the taking of the pills' by Mackenzie. It is alleged, that he was 
to take large quantities, as suggested and recommended in the 
The advertisements were in evidence, and the mode of taking 
the piDs there pointed out, was to take care to take enough ; perseverance in 
the ue of the medicine is the general strain of the document. It appears 
diat JfocAnuJe had taken a large quantity of the pills, and upon being after- 
varda directed by Salmon to take thirty-five, he took a smaller number. 
But the medical witnesses proved that if the patient had token more, he would 
probably have died sooner. This was evidence for the jury, and if they thought 

k2 
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Com; Pleas, that the non-compliance with Salmon's dire^ons did not hasten the death of 
Af oBRijoK ^^^ deceased, they were justified in finding a verdict for the defendants. We 
V* will look into the pleadings hefore we deeide upon the other part of the 

motion. 

BosANQUET, J. — ^I am of the same opinion. It is said that the defendants 
were hound to prove that they had crushed the system. The meaning of the 
statement was, that they had made strong attacks upon it, and it was for the 
jury to say, whether the diminution in the sale of the article was not to be 
partly attributed to those attacks. As to the other point, the advertisements 
recommend that large quantities of the pills should be taken, and it appears 
that the patient who died took them in large quantities ; whether he took 
thirty-five or twenty-five was immaterial, except that according to the oinnion 
of the witnesses, he would have died the sooner. 

CoLTMAN, J., concurred. 

Rule for a new trial refused. 

Cur. adv. vuU. 

TiNnAL, C. J. — We have considered the objection raised on the part of the' 
plaintiffs against the form of the defendants' first plea of justification, and we 
are of opinion, that there is no ground for the motion which has been made fior 
judgment for the plaintifiTs, non obstante veredicto on that plea. The objection 
which has been taken is this, that the first plea which proposes to justify the 
truth of so much of the libel as is set out in its commencement, contains no 
answer to part, and that, as it is contended, a material part of the libd so 
set out; inasmuch as the libel, as set out in the plea, applies to the plaintifis, tiie 
opprobrious and scurrilous terms of scamps and rascals, for the apphcation oi 
which terms the ple& does not offer any excuse or justification. Now, it must 
be admitted, that if these terms of invective and reproach contain any ground 
df charge or imputation against the plaintifils, substantially distinct in its 
nature or character from that which forms the main charge or gist of the Ubel, 
and the truth of which has been justified by the plea, the consequence above 
contended for on the part of the plaintiffs would justly follow, for the pka 
upon that supposition would not contain an answer to so much of the dedarB^* 
tion as by the commencement of the plea it expressly undertakes to justify. 
THie main charge against the plaintiffs in the hbd is, that they were the com- 
pounders and sellers of pills of a poisonous and deleterious nature, and the 
main and principal allegation in the plea of justification is, that the pills sold 
by the plaintiffs, when administered and taken in the doses and quantities 
suggested and recommended by them, were of a highly dangerous, deadly, and 
poisonous nature, and in the highest degree injurious to the stomachs and 
bowels of persons using and taking the same. The question therefore is* 
whether the terms of abuse, which have been above referred to, carry the matter 
any further than this, the main charge. The words themselves in their vulgar 
Use convey no other meaning than that of general reproach and invective, and 
we can only discover whether they have any particular meaning in this libel, 
by referring to the context of the libel, and to the allegations on the record. 
As to the word " scamp," the plaintiffs themselves have given the meaning 
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to it, for they allege in their declaration, that it is intended to be applied to Com. Pleat. 
them in the way of their aforesaid trade, business, and occupation, that is as MoaRisoy 
▼endors of the pills, the making and selling of which by the plaintiffs is the 
main imputation against them ; and the word rascab is associated ^ith an 
epithet or adjunct, which appears to confine its general abusive quality to a 
description and designation of the persons who have been occupied in admi- 
nistering the pills spoken of in the libel, of whom two have been convicted of 
manslau^ter. We cannot, therefore, understand these words, however of- 
fensive, as containing any charge different and distinct from that of which 
the truth has been justified in the first plea ; and we are not aware of any 
authority by which it is determined that the justification of the truth of the 
substantial imputation contained in a libel is not sufficient, unless it extends 
also to every epithet or term of general abuse, which may be found in the 
description or statement of such imputation. We think, therefore, the rule 
which has been appUed for to permit the plaintiffs to enter up judgment non 

obstamte veredicto, must be refused. 

Rule refused. 



ToLsoN, demandant, v. Watson, tenant. 



May 6. 
The teDant 



'pmS was a writ ^ formedm, issued on the 30th of May, 1835, and an y^^^;^^^^ 

appearance was entered upon the 31st of October, On the 28th of AprU, manded a fiev 
1836, the demandant counted, and on the 4th of May the tenant demanded JJ^^JT^'J^ 
an imparlance to the first four days of Trinity Term, which commenced on the imparlance, 
Q2d of May. On the 25th of May, the tenant took out a summons for further \^^ ^^° ^"^ 
time to plead, and a fortnight's time was obtained, but that being deemed of grand cape. 
insofBcient by the tenant, on the 26th of May he demanded a view. On the wan irregular, 
7fli of Jwme, the demandant treated the demand of view as a nullity, and •"<! !j5ii!** 
issued a writ fA petit cape ; whereupon a rule msi was obtained to set aside the ought to have 
writ of petit cape, and to have the view demanded. SoMl5*or 



deinttired% 



Wilde, Seijt., and Manning, shewed cause agunst the rule, and Steven, 
Serjt., and Peacock were heard in support of it. The arguments sufficiently 
appear in the judgment of the court. 

Cur. adv. vult. 

TiNDAL, C. J. — ^The question which has been argued before us, arises upon a 
nde obtained by the tenant, calling upon the demandant to shew cause why a 
writ of petii cape, issued by him, should not be set aside for irregularity, and 
why the defendant should not have the view ; and the irregularity complained 
of IS, that the writ was issued at a time when the tenant was in court, and 
had demanded a view. The demandant, on the other hand, contends, that the 
tenant was in no condition to demand a view ; first, because the view is not 
demandable after a g^eral imparlance ; secondly, because the view was de- 
manded before the day of appearance given by the imparlance, and conse- 
<{iiently at a time when the tenant was not in court. As to the second ground of 
objection, upon reference to the dates of the proceedmgs, it appears to be 
vofoonded ; for the imparlance was granted on the 4th of May, to Trinity 
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Com. PleoM, 



TOLSOK 



V. 



WATtOH. 



Term, which began on the 22d of May, so that tiie quarto die pott would be 
the 25th, or as the Ist day of the term fell on a Sunday, supposing that day to 
be left out, the quarto die post must at latest have been the 26th, on which 
day the view was demanded. The only objection, therefore, which remains 
to the regularity of the view is, that it was demanded after a general impar- 
lance ; and we must confess that we should have felt ourselves involved in 
considerable difficulty, if we were called upon in the instance of probably the 
last writ of formedon, which will be brought before us, to decide a point in 
practice, which seems to have been vexata quastio for near 300 years ; as it 
appears by Dyer, fo. 210, b., that when this very point was moved, the court 
thought one way and the prothonotaries the other, and certainly the subsequent 
authorities are rather in favour of the opinion of the latter. We feel ourselves, 
however, relieved from this difficulty by the objection taken by the tenant, 
namely, that admitting the demand of view cannot be supported, yet the 
demandant is irregular in suing out the petit cape, a writ which can only be 
awarded where a default has been committed by the tenant, as is manifest from 
the authorities in Booth, tit. Default after Appearance ; whereas here there has 
been no default ; and upon reference to the authorities cited on the part of 
the tenant, we are of opinion, that if the demand of view is objected to upon any 
ground arising on matter of feu^, the demandant should have put in a counter 
plea ; or, if upon any matter of law, he should have demurred, and that the 
judgment given on a demurrer would not have been peremptory, but an 
award of the respondeas ouster only. The authorities to which we refer are 
the Year Book, 39 Ed. 3, p. 38. ; 7 Jetdan's Cent, case 82 ; Bra. Abr. tit. 
Peremptorie, pi. 76, and Bro. Abr. tit. Aide, pi. 118. On the ground, there- 
fore, that the demandant has treated this demand of view as a nullity, and has 
sued out a writ of petit cape, where he ought to have counterpleaded or 
demurred, we think his proceeding irregular, and that so much of the rule as 
calls upon us to set aside the writ of petit cape for irregularity, must be made 

absolute. 

Rule absolute. 



Lucas v. Godwin. 

A SSUMPSIT for work, labour, and materials. Plea, non-assumpsit and 
issue thereon. 
At the trial before Coltman, J., at the last Huntingdon assizes, the following 
were proved to be the facts of the case. The plaintiff was a builder, and the 
defendant a farmer. 

Ekurly in the summer of 1836, the defendant informed the plaintiff that his 



May 4. 

1. Where a 
contract stipu. 
Jated that tbe 
plaintiff ihould 
De paid for 
building six 
eottages, '*on 
tbe lot Janu- 
ary 1837, on 
condition of 

the work being done in a proper and workroan-like manner, and to be completed by the 
lOih of October." Held^ that after the work was done, and tlie day of payment had expired, 
the plaintiff was entided to recover In indehitaiu* auumptU^ without declaring spedall?. 

2. Where tbe defendant was charged with a fraudulent design to induce the plaintiff to 
build some huuHCS upon the credit of his son, evidence was given that the defendant had 
represented that he and his son were entitled to receive some money from America^ and that 
the Stamford Mercury contained an advertisement, which required them to go to a certain 
place to receive the legacy. Held^t that a copy of the Stamford Mercury of a date which oor. 
rcaqxMided with Uie time when tbe representations were mode, and which contained such an ad- 
vertisement, was receivable in evidence. 

8. Where a defendant was charged with having been a party to a fraud in making a contract 
in June^ evidence of his conduct between that time and January^ when the money was to 
be paid, and when his participation in the fraud was first discovered, was held to be admis- 
sible. 
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8on» Thomas Godwin, who was a carpenter and wheelwright, had been left a Com, Pleat. 
legacy; and upon application being made to the plaintiff by Thomas Godwin, Lucas 
to build some cottages, the following articles were entered into between v- 

them: — 

** Memorandum of an agreement, made this 25th of June, 1836, between 
Mr. G. Lmcas, builder, on the one part, and Mr. Thomas Godwin, of Fawcet, 
in the county of Huntingdon, on the other ; that is to say, the said G, Lucas, 
agrees to do all the bricklayers, plasterers, and slaters work, (exclusive of 
elating laths,) and brick floors, in six cottages about to be erected in Fawcet 
aforesaid, of the depth of twenty feet four inches each cottage, breadth thir- 
teen feet outside measure, for the sum of 216/., exclusive of stone foundations, 
the one-half of which, at the prime cost of the stone, is to be paid for by the 
aforesaid Mr. T Godwin. Mr. T. Godwin also hereby agrees, on his part, to 
pay unto the aforesaid G. Lmcos, the above sum of 216/., on the \^t January, 
1837, on condition of the work being done in a proper and workman-like 
manner, together with the amount of one-half of the foundations as before 
mentioned, and to be completed by the 10th of October, 1836." 

Whilst the houses were building, the defendant frequently viewed the work, 
and gave trifling orders to the workmen ; and expressed his approbation of it 
after it was completed. About the latter end of September, 1 836, the defendant 
asked various persons whether they had seen an advertisement in the Stamford 
Mercury, respecting some property in America which had been left to him and 
his son. A newspaper was produced by one witness, who read over an adver- 
tisement, purporting to be inserted by one Buck, and the dtfendant said that he 
should go to Spalding to receive the money therein mentioned, and borrowed 
a horse of another witness for that purpose. He returned to his house the foI» 
lowing day, and said that he and his son had received the money, and deposited 
it in the Spalding Bank. Some extra work was done in the cottages, and they 
were completed on the 15th of October; and in the middle of December 
Thomas Godwin was committed to prison on a charge of felony. The plaintiff^ 
upon making inquiries then ascertained that the statement about the legacy, 
aad the American property, was a mere fabrication; and he discovered that the 
land on which the cottages were built belonged to the defendant. The defen- 
dant was proved to have admitted that the money was never received at 
Spalding, and that his son was his agent, and in January the plaintiff treated 
him as principal in the contract. To shew that the defendant had been a 
party in a fraudulent attempt to get credit given to his son, the plaintiff 
offered in evidence the Stamford Mercury newspaper* dated the 23d Sep- 
tember, which contained the following advertisement : — 

" Mr. Thomas Godwin's estate. — ^The administrator of the estate and effects 
of Thomas Godwin, formerly of Crowlands, Lincolnshire, mariner, on board 
his majesty's fleet, and late of Philadelphia, America, who died on the 5th of 
July, 1836, hereby gives notice that he is about to pay over the sum of 400/. 
to Samuel Godwin, late of Crowlands, in the county of Lincoln, yeoman, and 
his son, T^mas Godwin, formerly apprentice at Rippingale, in the said county, 
wheelwright, who are entitled to 100 acres of land, together with the house, 
bam, and other buildings thereon, situate at Philadelphia, America, If the 
above claimants will meet at the White Hart, Spalding, on the 27th of 
September, between the hours of eleven and two o'clock, they will be entitled 
to the same, by inquiring of Mr. W. Buck, administrator to the deceased." 
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Com^Pleat. It was objected, that this newspaper was inadmissible in evidence, but the 
learned judge overruled the objection. It was also objected that the plaintiff 
must be nonsuited, because the contract ought to have been declared upon 
specially ; this point was reserved, and the following questions were left to die 
jury. First, whether the defendant had authorized his son to make the om- 
tract ; and, secondly, whethw th« plaintiff knew when the contract was signed, 
that the son was agent to his father. The jury returned a verdict for die 
plaintiff, and found that the defendant authorized the son to contract, and 
that the plaintiff did not discover that the defendant was a principal until 
Jamuary, 1837. 

Kelly obtained a rule nigi to enter a nonsuit : or for a new trial on the ground 
of the reception of the evidence ; and also upon affidavits, upon the ground of 
surprise. 

Byles and Birch shewed cause. First, this is not a contract u]X>n a condition, 
and therefore the plaintiff was not bound to dedare specially. In 1 WUl. 
Sound,, 269 (a), it is said, " The general counts may be resorted to in all cases 
where the contract is executed, and nothing remains to be done but the pay- 
ment of the money." And in Bull, N. P. 139. " For though an indebitatus 
assumpsit will not lie upon a Special agreement till the terms of it are per- 
formed ; yet when that is done it raises a duty for which a general indebitatus 
assumpsit will lie." So where a contract was made to build a house according 
to a plan, and the condition was broken, but the defendant nevertheless 
encouraged the plaintiff to proceed with the work, it was held that an action 
for work and labour might be maintained. Bum y. Miller {a). It is true 
thi^t here the work was to be done by the 10th of October, and the money was 
not to be paid until the Ist of January ; but it was proved that extra work was 
done, and the defendant did not shew that the work which was done after the 
10th of October, was part of the contract work. But, in fact, the contract does 
not contain any condition at aU ; the payment of the money was made to 
depend upon the execution of the work in a proper manner, but that is not 
such a condition as to require a special declaration, because the law would 
imply that the work must be so done ; and as it was proved that the defiendant 
approved of the work, and promised to pay for it, then there was a waiver 
of the condition, if it ever existed, as in Alexander v. Gardner (6.) But if this 
objection to the form of the declaration could be sustained, then, upon the £ftcts 
of this case, the plaintiff would be entitled to recover, without relying upon the 
contract at aU. If goods are found in the possession of a man, he is primd 
facie bound to pay for them ; and he cannot set up in answer a fraudulent 
contract to which he was a party. Thus in Hill v. Perrott (c), it was held, 
that an action would lie for goods, which the defendant had gotten into 
his possession, and which he had by fraud procured the plaintiff to seU to an 
insolvent ; and in Biddle v. Levy (rf.), that where goods were supplied to 
a minor, upon a fraudulent representation of his father that he was about to 
relinquish his business in favour of his son, the father was held to be respon- 
sible in assumpsit for goods sold and delivered. As to the admission of the 

(a) 4 Taunt. 745. (c) 3 Taunt. 274. 

{6) I Bing. N. C. 671. 1 Hodges, 147. {d) 1 ^^k. 20. 
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aew^iaper in evidence, it was properly admitted upon two grounds. First, as ^^^ Pleat, 
evidence, of the fact per se, that a newspaper with such an advertisement had 
been drcnlated in the neighbourhood ; and, secondly, upon the ground that 
the defendant had connected himself with the false representations there made. 
He was proved to have heard it read by a witness, in his own house ; and to 
have stated aftervrards, that in consequence of the information contained in 
the advertisement, he had been to Spalding to receive the money, which he had 
deposited in the bank. 

Kelly and Gunmng, in support of the rule. — It may be admitted that if a 
contract is executed, and nothing remains to be done but the payment of the 
money, it is then sufficient to declare on the common counts ; but here there 
vras a special condition in the contract, requiring that the work should be 
done in a proper and workmanlike manner by the 10th of October, 1836. If 
the plaintiff relies upon a dispensation of the condition, then that ought to 
have been averred m the declaration, that the defendant might traverse it. 
Then was the newspaper properly received in evidence ? The fraud charged 
by the plaintiff is» that the defendant and his son caused reports to be spread, 
that they were entitled to certain property, in order to induce the plaintiff to 
give credit to the son. But the advertisement was inserted in September; 
and the contract vras made in the preceding June. In a criminal case, evi- 
dence shewing a conspiracy in September, would not prove a conspiracy in 
June. [Tmdal, C. J. — It might throw light on the previous conduct of the 
parties.] And the defendant is proved to have spoken of an advertisement, 
but not of the particular advertisement which was received in evidence ; nor 
was it proved that he referred to a newspaper which was published on the 
day of the date of that which was read in evidence. The defendant is said to 
have heard an advertisement read from a particular newspaper ; the regular 
coarse would have been, to produce the original newspaper ; or if its non- 
production could be satisfactorily accounted for, then an examined copy might 
have been produced. Before the 38 Geo. 3, c. 78, it was necessary in an 
action for Ubel, to prove the publication of the identical newspaper which con- 
tained the libel. 

TiNDAL, C. J. — ^I see no reason for disturbing this verdict: Three objeo- 
tioQB have been made : the first, to the form of the declaration ; the second, 
because of the reception of the evidence ; and the last, upon the ground of 
surprise. Upon referring to the contract, it does not appear to me — ^inas- 
mndi as the work vras perfected and the day of payment had arrived before 
the action was brought— that the plaintiff was boimd to declare specially. 
Hie contract was executed. I do not think there was any condition in the 
contract which went to the whole right of action. Godwin agrees to pay the 
plaintiff, on condition that the work shall be done in a workmanlike manner, 
but that condition is implied in all contracts. Secondly, it was provided, 
diat the work should be completed on a day certain. But that is no con- 
dition ; it is rather a mere stipulation that the work shall be completed on 
diat particolar day ; and if it is not so performed, the defendant may be en- 
titled to recover damages. The second objection is, that the newspaper was 
improperly received in evidence. It is first said, that the date renders it in- 
admissible. That is not so. The question was, whether the defendant had 
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Com, Pleas, not entered into a fraudulent contract ; and it seems to me that as this was 
Lucas published before the houses were completed, the advertisement may be used to 
V. throw light upon the preceding transaction. No rule of law is violated by 

receiving such evidence, for the purpose of shewing that a conspiracy was in 
existence between the feither and the son. It was for the jury to say what 
the effect of it was. It is then objected, that it was not shewn by the date of 
the advertisement, that it had any reference to the conversations and acts 
of the defendant. The witness stated that the conversation took place in 
the month of September, although he could not remember the precise day ; 
the defendant then said that he was going to Spalding, to receive the money 
from America, and asked other witnesses if they had seen the advertisement in 
the newspaper. Then comes the newspaper, published in the neighbourhood, on 
the 2dd of September, containing such an advertisement as that mentioned by 
the defendant. If there were any other advertisement, to which the defendant 
really refierred, he ought to have proved its existence. Under such drcum- 
stances, I know of no reason why this evidence ought not to have been re- 
ceived. The third ground depends upon the affidavits, but they shew no 
sufficient grounds for granting this motion, 

BosANQUBT, J. — ^I am also of opinion that this rule must be discharged. 
First, as to the form of the declaration, it was sufficient to frame it in tiuie- 
bitatus assumpsit. It is contended that this was a special and conditional con- 
tract, and should have been declared on specially. But it is, in fact, a con- 
tract executed, although the terms were not strictly complied with. The 
work was to be completed on the 10th, but was not actually done until the 
15th of October ; but this furnishes no answer, because it does not go to the 
whole consideration. It is contended that the completion by the 10th of 
October, makes a condition precedent, because the payment is made to de- 
pend upon it : but that is not so. It is also said that it is a condition that 
the work should be performed in a proper and workmanlike manner ; but it 
could not be said that, because some small portion of the work was not so 
performed, the plaintiff was therefore entitled to receive nothing. Such a 
breach would only afford the ground to sustain an action for damages, against 
the party who sustained injury by the non-performance of the contract 
Then comes the question as to the admission of the evidence. Hie real 
question at the trial was, whether the son was principal or agent in the con- 
tract. It is contended that the plaintiff gave the credit to the son in the 
first instance ; and that appears to be the case, for the plaintiff did not dis- 
cover until January that the son was not the principal. It therefore became 
very important to shew what the conduct of the defendant was, during the 
whole time that the plaintiff was treating the son as the principal ; and upon 
that ground it appears to me that the evidence of the conduct of the defien- 
dant was material. Admitting, then, that such evidence was admissible, was 
the advertisement properly received in evidence ? It seems to me that it was. 
The defendant had inquired whether an advertisement had been seen respect- 
ing his American property ? It is unnec^tfsary to recapitulate the various re- 
marks made by the defendant u})on this subject ; it is sufficient to say, that he 
adverted in the conversations to those particular matters which are mentioned 
in the advertisement ; and then a newspaper was produced, of about the date 
of the conversations, which tallies so precisely with the statements then made 
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by the defendant, that no doabt can be entertained but that he had referred to 
that particolar advertisement. It seems to me that this was quite sufficient 
to make the evidence admissible. 
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CoLTMAN, J. — ^With respect to the form of the declaration, if the stipula- 
tion for the completion of the work by the 10th of October be a condition, it 
does not go to the whole of the contract. But the groimd on which I rest my 
judgment is this, that it is not a contract with such a condition ; and there- 
fore, the work having been executed, the general counts are sufficient. The 
ground upon which the evidence was received was, that it was admissible to 
shew a prior conspiracy between the parties, and I know of no rule of law to 
prevent its admissibility. The objection was also put upon another ground ; — 
that there vras no evidence to shew that the advertisement produced, was a 
copy of that which the defendant had referred to ; but the witness spoke to a 
conversation which had taken place at about the time of the date of the 
newspaper. Then it is contended that this was but a copy of the newspaper, 
and that when the defendant spoke of a newspaper, it was with reference to a 
particular copy of it, and that the original ought to have been produced or 
accounted for ; but the defendant spoke of an advertisement generally, not of 
a particular copy of the newspaper containing the advertisement. It is as 
when a person says that he has seen the name of another in the Ckizeite; he 
is speaking of the advertisement, and not of any particular copy of the 
Gczette. 

Rule discharged. 



Cox and others v. King. 



jtprUm. 



^HE following case was sent to this court by the Master of the Rolls. Jokm 3^ ^q jq^io. 

White Parsons, late of West Cornell, Somerset, was, from a period long »uieict,ami- 

anterior to, and at the respective times of the passing of the statute and of weroempow. 

the execution of the award hereinafter mentioned, seised of an estate in fee •^ *n<^*^'*** 

simple of several closes, and inter alia, of a close of meadow-land, called tain open and 

Shortkaids, containing by estimation three acres, and four acres and three JSJongthe'pr^ 

yards of arable land, lying dispersed at several places in the west field of prieton there- 
^ .^ o r r of ; and it was 

declared that the several fidds so to be allotted should be In lieu of and in full satisfaction 
and compensation of aU rights and interests wbatsoerer. of the persons to whom the allotment 
was made ; and it was declared that it should be lawrul for the comraiMioners to allot and 
award any new allotments and old enclosures, in exchange for any other new allotments or old 
enclosures within the same parish, or any adjoining parish ; so that such exchanges should 
be set forth in the award, and that Uiey should be made with the consent of the respectife pro- 
prietors of the land, to be testified in writing under their hands. A power was reserved to 
parties agsrieved, to appeal to the quarter sessioni. The commissioners by their award, made 
In 1798, allotted to Sir H, MUdmay^ in respect of an estate in the parish, two closes of land, 
late Mr. Pan<mi% land. They abo allotted to the said Mr. Partotu in respect of his free- 
bold estate, two old endosures, late Sir H, Mildmay^n^ called South Steartt ; also one allot- 
ment of arable land, called Shortland*^ late a common field ; and the commissioners did 
thereby consent to, approve of, and confirm the several exchanges made between the said ]Sir 
H, MUdmay and the said Mr. Panont. It did not appear that any consent in writing was 
entered into oetween the parties $ but Partont entered into possession of the two closes, called 
South Stearts and ShorUandty and after his death, the trustees under his will, contracted in 
1813, to sell the same i—Held, that the vendors could not, under the award and the act of par- 
liameot, make a good title to the purchaser. 
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Com^jraut. Sast Cameil. By stat. 34 G. 3, intituled " An Act for the dividing, aflotting. 
Cox and enclosing, the several open and common fields, common meadows, 

^^^^ stinted pasture, and other commonable lands and grounds, in East CameU,*' 
after reciting that there were situate, within the parish and manor or lordship 
of East Camellt several open and common fields, common meadows, and 
stinted pasture, called common leaze, and other commonable lands and 
grounds, containing in the whole by estimation 650 acres, or thereabouts ; 
that Sir Henry Pavlett St. John Mildmay, and Dame Jane his wife, in her 
right, were lord and lady of the said manor or lordship, and that FrancU 
Newman, John Croodford, a minor, Thomas Homer Pearson, derk, vicar of the 
the said parish in right of his vicarage, John Barrett, Constaatine Crohrow, 
John White, Abel Willis, Henry Morris, John Hockey, John Lamb Cook, 
Thomas Carew, and others, were owners and proprietors of all the said open 
and common fields, common meadows, and other commonable lands and 
grounds, (except the said stinted pasture) ; that the said several owners and 
proprietors were also entitled to rights of common thereon, during certain 
seasons of the year, and in certain shares and proportions ; that the said Sir 
H. P, St. John Mildmay and Dame Jane, his wife, in her right, were also 
seised of, or entitled to, the said stinted pasture, called Cameil Leaze, subject 
to the right of the said Sir H. P. St. J. Mildmay, and Dame Jane, his wife, 
and of certain other persons, to stock and stint the same with cattle, during a 
particular part of the year, and under certain restrictions ; that the lands of 
the said respective owners and proprietors, in the said open and common 
fields and common meadows, lay intermixed and dispersed in several places 
distant from each other, and in smaU parcels, and in that respect were very 
inconvenient ; that the same, and also the stinted pasture and other common- 
able lands and grounds, in their then present situation were incapable of any con- 
siderable improvement, and that it would be very advantageous to the several 
proprietors thereof, if the said open and conunon fields, and other common- 
able lands and grounds, were divided and inclosed, and specific parts and 
shares thereof allotted unto the said several proprietors, and persons inter- 
ested in lieu of, and in proportion as near as might be, to their several and 
respective properties, rights, and interests ; it was enacted that it should be 
lawful for the conunissioners tiierein named, and they were thereby required, 
to set out, assign, aUot, apportion, and divide, the open and common fields, 
common meadows, stinted pasture, and other conunonable lands and grounds, 
thereby directed to be divided and inclosed in manner following ; that is to 
say, (after certain roads were provided for,) to set out, mark, ascertain, 
divide, and aUot, by proper stakes, metes, and landmarks, all the residue and 
remainder of the said open and common fields, common meadows, stinted 
pasture, and other conunonable lands and grounds, thereby directed to be di- 
vided and inclosed unto, among, and between the said Sir H. P. St» J. 
Mildmay, and Dame Jane, his wife, in her right, F. Newman, J. Goodford, 
T. H. Pearson, J. Barrett, C. Crohrow, J. White, A. Willis, H. Morris,, 
J. Hockey, J. L. Cook, and T. Carew, their respective hdrs, successors* and 
assigns, and all and every other the owners and proprietors of the said open 
and common fields, common meadows, stinted pasture, and other common- 
able lands and grounds, thereby directed to be divided and inclosed, in such 
quantities, shares, and proportions, and in such parts and places as by the 
said commissioners should be adjudged and determined to be a just com- 
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pcom^tkm and satisfti^tioii for, and equal to, their several and respective Cam. PUom, 
lands, grounds, rights of common, stints, or cattle-gates, and other their 
rights and interests therein. Provided always, that the said commissioners 
should have due regard to the quality, situation, and convenience, as well as the 
quantity, of the several allotments, to he made hy virtue of that act, and also 
to the Situation of the messuages, huildings, and ancient enclosures of the se- 
veral profurietors to whom such allotments should be made, so as to lay the 
aUotments as convenient and commodious to the said several proprietors as the 
general partition and exchange of property would in the judgment of the said 
commissioners admit of; and that the several lands and groimds to be set out 
and alloCted unto and for the person or persons who l^ virtue of that act 
should be entitled to the same, should be in lieu of and full satisfaction and 
compensation of and for his, her, and their several parceb of land, rights of 
common, stints, cattle-gates, and all other rights and interests whatsoever in 
and to the said open and common fields, common meadows, stinted pasture, 
and conmionable lands and g^unds thereby directed to be divided and en- 
closed; that when and so soon as the commissioners should have finished the 
said intended division and allotments of all the said open and common fields, 
common meadows, stinted pasture, and other commonable lands and groimds 
tiiereby directed to be divided and enclosed, they should prepare a draft of 
tiieir award, which sBould express and specify the number of acres, roods, and 
perches, in statute measure, contained in the same lands and gprounds, and 
also in the dififerent plots and parceb thereof respectively which should be set 
out and allotted to each and every person and persons by virtue of that 
act, with the exact description of the situation, abuttals, and boundaries 
of file same; distinguishing the several tenures thereof; that the said award 
and all matters and things therein contained, and all such allotments of the 
said lands and grounds thereby directed to be divided and enclosed as should 
be set out and allotted by the said award of the said commissioners, should be 
final, binding, and conclusive to aU and every person or persons interested 
therein, their and every of their heirs, executors, administrators, successors, 
and assigns respectivdy. Provided always, that the guardians, husbands, 
trustees, committees, or attorneys, or persons acting as guardians, trustees, 
committees, or attorneys, of or for any person or persons being minors, under 
cov e rture, lunatics, beyond the seas, or otherwise incapable by law to accept of 
their respective allotments, might, and they were thereby enabled and required 
to .accept thereof, for the use of such person or persons so incapacitated as 
aforesaid. 

And for the more convenient situation of the several ^Eums, lands, aUotments, 
and estates upon the said division and inclosure, it was enacted that it should 
be lavrful for the said commissioners, and they were thereby authorised and 
empowered, to assign, set out, allot, and award any messuages, buildings, 
lands, tenements, hereditaments, new allotments, and old enclosures, within 
the said parish and manor, in lieu of or in exchange for any other messuages, 
buildings, lands, tenements, hereditaments, new allotments, or old inclosures, 
within the same parish, or any adjoining parish, township, or place, so that 
all such exchanges should be ascertained, specified, and set forth in the said 
award of the said commissioners, or in some deed or deeds to be executed by 
the commisflioners, and enrolled or entered in the same place and manner as 
the said award, at any time within two years next after the date and execution 
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Com, Pleas, of the said award, and so that snch exchanges should be made by or with the 
Q^j^ consent of the respective owners, proprietors, or other persons, seised or pos- 

*'• sessed ofj or interested in the lands or other premises which should re- 

spectively be so exchanged as aforesaid, or of the husbands, guardians, 
trustees, committees, or attome3rs, for or on behalf of any such owners, 
proprietors, or other persons respectively, who should be under cover* 
ture, minors, lunatics, or beyond the seas, or under any other disability 
or incapacity of acting for themselves, such consent to be testified by vorUing 
under their respective hands, and so that all such exchanges of any mesMngn, 
lands, tenements, tithes, or other hereditaments, belonging to the v i c mges 
of East Camell aforesaid, or any other ecclesiastical benefice^ thoM he tbo 
made with the like consent in writing of the lord bishop ci tiicf dnoese Ibr the 
time being ; and all exchanges so made should be lor cmf good, Yalid» and 
effectual in law, to all intents and purposes iHurtKiefer^ notwithstanding the 
want of sufficient title in the eTchangiiig fu&t, or any will, settlement, 
limitation, or incumbrance affecting the p w uii se a which should be so exchanged 
as aforesaid : proviso, that if any pamm should think himself aggrieved by 
any matter or thing done m paemaxice of that act, (other than by such orders 
and things as were thi mnb efere declared to be final, binding, or conclusive,) 
then such penoil m^tf appeal to any general quarter sessions of the peace for 
the county, wSthtn six calendar months next after the cause of complaint 
should luDVcr tften. 

Thut mid John White, in the act named, afterwards assumed the surname of 
Pttmitii, and was the John White Parsons hereinbefore mentioned. 

Ite said commissioners made their award, bearing date the 23d Jamuary, 
I!^98, which recited, that the commissioners had made a just and impartial 
estimate of the respective rights of the owners and proprietors concerned and 
interested therein, and had deliberately heard, examined, and considered the 
several allegations made before them at their several meetings, by and on 
behalf of all parties interested, and had duly informed themselves of the rights 
and claims of the several proprietors, and of all matters and things relating to 
the said division and allotment necessary and proper to be weighed and con- 
sidered, in order to do justice to all parties concerned therein; and had settled, 
ordered, completed, and finished the divisions and allotments of the said open 
and conmion fields, common meadows, stinted pasture, and other common- 
able lands and grounds, directed by the said act to be divided and allotted, 
and had caused the said several allotments to be severally admeasured, set out» 
dug, fenced, planted, and allotted unto and amongst .the several owners and 
proprietors interested therein, in proportion to their several rights, shares, 
and interests therein, and that in making such allotments due regard was had 
as well to the qualities, conveniences, and situations, as to the quantities of land 
contained therein respectively, and also to the situation of the messuages, 
buildmgs, and ancient inclosures of the several proprietors to whom such 
allotments had been made, so as to lay the same as convenient and common 
diona to the several proprietors as the general partitions and exchange of pro- 
perty would in their judgment admit, and according to the true intent and 
meaning of the said act. Amongst other things, the award then set out and 
allotted unto Sir H, P. St, J, Mildmay and Dame Jane, his wife, for and in 
respect of an estate in the said parish, rented by the said Abel Willis, of the 
said Sir H. P, St, J. Mildnuty and Dame Jane, his wife, among other lands. 
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one dbse of pasture, called LuduM Furze Close, late Mr. WUte Parsons's land. Com. Pleat. 
containing five acres, one rood, and sixteen perches, lettered and nombered in qqx 

the plan, W. A. 467. It also allotted unto the said Shr H. P. St, /. Mildmay «'-^ 

and Dame Jmie his wife, for and in respect of an estate in the said parish, 
then or latdy rented by W. Camimg of the said Sir H. P, St. J. Mildmay and 
Dame JttM his wife, one dose of arable land, called Hiil Close, late said 
Mr.WkUs Panom'B, containing four acres and four perches, lettered and num- 
bered iu the plan C. B. 457. It also allotted unto the said John White Parsons, 
in respect of his freehold estate, two allotments of old inclosure, late Sit H, P. 
8i,J,MUdmiys,caJ\edSoiakStearts,contBhdng sixteen acres one rood and thirty- 
nine perdies, lettered and numbered in the plan W. 464, and 364 ; also one 
alloitnient of arable land, called Shortlands, late a common field, containing two 
acres tinree roods and twenty perches, lettered and numbered in the plan W. 
372. The award proceeded as follows : " And we do hereby consent tb, 
approve of and confirm the several exchanges made between the said Sir 
H. P. St. J. MUdmay and Dame Jane his wife, and the said /. W. Parsons; 
and ako of all other exchanges made between any of the proprietors and 
owners of land in the said parish of East Camell, the same being in our judg- 
ment reasonable and adequate. The award was duly enrolled on the 25th of 
Angtui, IS14. 

There was no evidence of the assent in writing of the said Sir ^. P. St. /. 
MUdmaif and Dame Jane his wife, or either of them, or of /. W. Parsons, to 
any exchange, save as such assent might be inferred from the award itself. 
Tlie sud /. W. Parsons entered into the possession or receipt of the rents and 
profits of the additional two acres, three roods, and twenty perches of land, 
caOed Shortlands, and the sud sixteen acres one rood, and thirty-nine perches 
of land, called the Stearts, immediately after the said award, and continued in 
poseesaion thereof until the time of his death. The said /. W. Parsons, on the 
23d of September, 1808, by his wiU, devised all his real property to trustees 
in tmat to sell the same for the payment of debts and charges, and died 
shortly afterwards, leaving H. W. Parsons his heir at law. The trustees 
proved the will on the 17th of May, 1809, and entered into the possession or 
receipt of the rents and profits of all the said lands, called Shortlands and the 
Stearts, and ever since continued and still were in such possession. In pur- 
suance of an order of the Court of Chancery, the master, on the 7th of April, 
1813, offered for sale by public auction certain lands of the said /. W. Parsons, 
in five lots, and among them, in lot one, the said close of arable land, called 
Shortlands, containing by estimation six acres, more or less ; and the said two 
closes of pasture land, called the Stearts, containing, by estimation, sixteen 
acres, more or less, and William Leonard Thomas Pyle Taunton, Esq., became 
the purchaser of the said lot one. By an order of the Court of Chancery, 
dated the 23d February, 1819, it was referred to the master, to inquire 
whether the plaintiffs in the cause could make a good title to the said premises 
so purchased by Mr. Taunton. The master, by his report made in this cause, 
bearing date the 7th of May, 1835, in pursuance of the said order of the 
23d Fdmuxry, 1819, certified that he was of opinion, that the plaintiffs could 
make a good title to the premises. 

Mr. ToMniom objected to the report, because as to two pieces of land, part 
qH the lands comprised in the purchase and particulars of sale described as two 



Kiiro. 
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Com. Pleat, closes of pastare land, called the Stearts, no title was adduced except under 
^^2 the award of the said commissioners, made within sixteen years next hefore 

V. the purchase. That no power was given to the commissioners hy the said 

act to allot or award any old inclosure to any person in respect of any freehold 
estate he might have had in the said parish, hut only in lieu of or in exchange 
for some other messuages, huildings, lands, tenements, hereditaments, new 
allotments, or old inclosures, within the said parish, or some adjoining parish, 
township, or place ; that hy the said act it was expressly provided, that all 
such exchanges should be ascertained and set forth in the award of the com- 
missioners, or in some deed or deeds to be executed by the commissioners, 
and enrolled or entered in the same place and manner as the said award ; that 
by the said act it was also expressly provided, that all such exchanges should 
be made with the consent of the respective owners, proprietors, or other 
persons seised or possessed of, or interested in the lands or other premises 
which should respectively be so exchanged, or of the husbands, &c. for or (m 
behalf of any such owners, proprietors, or persons who were under co ve rt ur e, 
&c. ; and that such consent should be testified by writing under their respec- 
tive hands ; that it did not appear that any exchange in respect of the said 
two allotments of enclosure, called the Stearts, was made or intended by the 
said commissioners in or by the ssdd award, or that any such exchange was 
ascertidned, specified, or set forth therein, or in any deed or deeds executed by 
the said commissioners, enrolled, or entered in the same place and manner as 
the said award, at any time within two years next after the date and execution 
of the said award, as required by the said act as aforesaid ; that it did not 
appear that any messuages, buildings, lands, tenements, hereditaments, new 
allotments, or old enclosures, within the said parish and manor of East CameU, 
were assigned, set out, allotted, or awarded, in lieu of or in exchange for the 
said two allotments of old enclosures, called the Stearts; nor did it appear 
that any such consent of the respective owners, proprietors, or other persons 
seised or possessed of, or interested in the lands or other premises which might 
be alleged to have been so respectively exchanged or intended to be exchanged 
as aforesaid, or of any such husbands, &c. as was required by the said act, 
was at any time given or testified in writing, \mder the hand of Sir H. P. 
St. J. Mildmay, to whom the said two allotments were stated to have belonged, 
or \mder the respective hands of the respective owners, proprietors, or other 
persons, seised or possessed of, or interested in the lands or other premises 
which might be alleged to have been respectively so exchanged as idforesaid, 
or of any such husbands, &c. 

The question for the opinion of the Court was, whether the vendors could, 
tmder the award of the commissioners and the act of parliament, make a good 
title to the said closes, pieces, or parcels of land, called the Stearts and Short- 
lands. 

Wilde, Seijt., on behalf of the purchaser, relied upon the same objections 
as were raised in the objection to the report. He cited Casamajor v. Strode (a). 
Bailiff's of Godmanchester v. Phillips (b). Wing field v. Thorpe (c). 

(a) Mylne and Keene, 706. (c) 10 B. k Cress., 785. 

(6) 5B.&Ado., 198. 
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WiUeock^ eomird. — ^By the provieions of the stalate, the commisaioners had ^^^' ^^os. 
power to deal with the old as well as the new enclosures, for the purpose of cox 
Pftlcing a more advantageous distribution. The question is, whether it must » ^'- 
not be presumed, that the conmiissioners took care that the necessary consent 
should be given when the exchanges were made. The statute required that 
exchanges should be made by the consent of both parties ; and the approba- 
tion of all exchanges, which is expressed by the commissioners in their award, 
■hews that such mutual consent had existed. Shortlands was a common field, 
and it must be taken reddendo singula singulis ; that Shortlands was allotted in 
respect of the rights of common, and the Stearts in respect of the exchanges. 
There was no appeal against the award ; and the Court will not presume that 
the oonuniasionerB have not done their duty. In The King v. the Inhabitants 
^ HasUrngfiMid), Lord Ellenborough, C. J., said, " The general rule is 
that where a person is required to do an act, the not doing of which would 
make him guilty of a criminal neglect of duty, it shall be intended that he 
has duly performed it, unless the contrary be shewn." Such was also the 
principle which governed the decision in Williams v. East India Company (e). 

WUde» Seijt., in reply. — ^The statute must be looked at, with reference to 
reversionary interests of other parties, besides those who might be living when 
the award was made. It does not appear what land is given in exchange for 
the Stearts. As no title can be made to the lands in question, except under 
the award* the Court will require that the award should appear to be made in 
ponuaiiioe of the powers with which the commissioners were invested. 

Cur. adv, vult. 

The following certificate was sent to the master of the rolls after Trinity 
Tc^n^— 



" This case has been argued before us by counsel : we have considered it, 
and sre of opinion, that the vendors cannot, under the said award of the com- 
miMBonen and the said act of parliament, make a good title to the said closes^ 
pieoes, or parcels of land, called the Stearts and Shortlands, 

N. C. TiNDAL. 

J. A. Park. 

J. B. BOSANQUKT. 
T. COLTMAN." 

(d)2M.k Sd. 561. («) 3 East, 192. 



^01. 111. 
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May^. Young v. Cole. 



Iho wm"^^' a SSUMPSIT for work and labour as a broker, and for money paid, moncj 

■tockbrokrr, had and received, and on an account stated. Piea — Non-assumpsit. At 

defendant four ^^^ ^^^ before Ttndai, C. J. at Guildhall, at the sittings after Michaelmat 

Guatemala Term, the following facts were in evidence : — 

paid h^im 298/. The plaintiff was a broker on the Stock Exchange, and on the 26th of 

•*>* 1j^" '**' -^/wi7, 1 836, the defendant requested him to sell on his account four Guatemala 

were sold. The bonds for 250/. each, and a sale having been effected to one Briant at 3Q per 

▼^**after^' ^^^^*> ^^^ defendant delivered the bonds to the plaintiff, and received a akesk 

days, that the for 298/. I5s, The foUowing memorandum was signed by the plaintiff: — 
bondM were 

M to make ^ Sold for T. H. Cole, Esq. 

them saleable IQOO Guatemala bonds, at 30 £300 

at the Mock ^ . . ^ m rx 

Exchange; and Commission ....••.. 1 5 

he thereupon ■ 

retomed them oqq ^K f\ 

to the plaintiff, ^^^ ^^ " 

purchase- On the 29th of April, Briant returned the bonds to the plaintiff, upon the 

confcmnirflSth S^^^^ *^** ^^^7 ^^^ unsaleable and good for nothing, by reason of their 

the defindant. not having been stamped by the Guatemala government; and the plaintiff, 

did^not diKdose ^^^ making inquiries as to the validity of the objection, repaid BriatU the 

the defendant's money which he had paid for the bonds, without conferring with the defim- 

sold the bondii, ^^^^ before he rescinded the contract. The bonds were issued by the Giui/e- 

and it appeared j^ala government in 1826, and in 1829 an advertisement was inserted in the 

that stockbru. ,_° ..ii,, i-tij^ . » 

keni were London newspapers, requiring the holders of the bonds to produce them to an 

t^reated as prin- agent of that government to have another stamp af&xed ; since that period* 
were liable to by the course of dealing on the Stock Exchange, all bonds which were sold had 
fronTtheEx- ^^^^ stamped in pursuance of this notification. Inquiries were made, for the 
chnnge, if they purpose of ascertaining if there was any agent of the Guatemala government 
forminff their ^^ ^^^ country, who would affix the stamp to the bonds in question, but no 
coDtracus— agent could be found. 

plaintiff was The practice on the Stock Exchange was proved to be, that if a broker con- 

authoriaed to tracted to sell an article of a particular description, and failed to do so, the 
contract, and contractee was entitled to recover back the amount from the broker; and if 
tor m*one*^had ^^ niade default in paying the money, he was liable to be expelled from the 
and received Elxchange. 

brthe'pli?nl*^* Before the sale of the bonds to Briant, the plaintiff and the defendant were 
tiff, to recover both ignorant that an additional stamp was necessary to make the bonds mar- 
wit horn declar. ketable ; and the plaintiff did not disclose the name of his principal when he 
jf^K j».Pjn •0 sold the bonds to Briant. The defendant refused to return the 298/. 15#. to 
ramy by the' the plaintiff, but said in a letter which was in evidence, that if the bonds had 
he^b**d« ^^^^ belonged to him, he would have returned the money; but it did not appear that 
saleable. the bonds did not belong to him. The plaintiff, thereupon, brought this 

action. 

It was objected, that the declaration was insufficient, inasmuch as it should 
have been drawn specially, on the implied warranty by the defendant, that the 
bonds were marketable; also, that the plaintiff was not entitled to rescind the 
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contract with Bnant until he had firtft communicated the factvto the defendant, ^^**' ^^^^* 
The jury found a verdict for the plaintiff. You wo 



Sir F. PoUock, in pursuance of leave reserved, obtained a rule msi to enter a 
nonsuit upon the above grounds. 

WUde^ Seijt., and Ogle shewed cause. — ^In Child v. Morley (a), it was held 
that a broker, who contracted with others for the sale of stock at a future 
day. by the authority of his principal, who afterwards refused to make good 
the bargain, could not. by paying the difference to such third person-, main- 
tain an action on an implied assumpsit against his principal for the amount ; 
batLwdJOniya*, C. J.^sidd, " that if the jdaintiff had been bound as guarantee 
Smt tiia defendant, to the purchasers of the stock, there oould have been no 
doubt but that he might have recovered his whole demand." In the present 
case, it was proved that the plaintiff would have been expelled from the 
Stock Exchange, if he had not returned the money which he had been paid. 
In snch a case, when a demand is rightfully made upon a broker, he is bound 
to comply with it. without waiting to communicate with his principal. This is 
not a case of a voluntary pajrment, but the plaintiff was under a responsibility 
and compelled to pay the money. The bonds, in the state in which they were. 
were mere waste paper, and altogether worthless. This is one of a class of 
eases in which the courts have considered the article sold, as being of no 
vahie whatever; and therefore there was a total failure of consideration. 
Bridge ▼. Wain (b), Jones v. Ryde (c). In Lucas v. Worswick (d), it was held 
that money paid by the plaintiff, through forgetfulness of facts within his 
knowledge, could be recovered ; which is stronger than the present case, 
because the plaintiff was not bound to know that a stamp was necessary. In 
Street ▼. Bkty (e), which might be relied upon, the article which was sold was 
of some value. There are several cases where parties placed in ciicumstances 
of responsibility have been held to be entitled to recover back money which they 
had iMud, Austen v. Ward (/). Wilson v. Milner (g), Fisher v. FaUowes (A). 

Rebmson, ctmirdt, — It did not appear that the bonds were not binding on 
the state which issued them, notwithstanding a stamp was not affixed in pur- 
suance of the advertisement. They were not. therefore, entirelv worthless. 
It was merely proved that they were not saleable on the Stock Exchange. 
The plaintiff oug^t to have given notice of the objection to the defendant 
before he rescinded the contract, to give the latter an opportunity of endea- 
vouring to have the stamp affixed. Nor could Briant have insisted on having 
the money returned, as he saw the bonds when he purchased them, and no 
frand was imputed to the seller. And as the bonds were of some value, the 
action ought to have been brought upon the implied warranty that they were 
aaleahie. This is not a case where there was a total failure in the considera- 
tion, as in some of the cases cited ; or where the party was compelled to 
pay over money, as in the cases relating to bailiflb and sherifis. In Street v. 



(«)8 



8 T. R. 610. ^e) 2 B. & Adol. 456. 

Stark. N. P. C. 604. (.f) 1 Ry. & Moody, 1 Jfi. 

(c) 5 Taunt. 488. ( ff) 2 Camp. 452. 

(J) 1 Moo' k Robintoo, 208. (//) ti Ekp. 171. 



V. 

Cole. 
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YOUNO 

Cole, 



Blay{%), in speaking of the right of a vendee to rescind a contract alto* 
gether by returning an article to the vendor. Lord Tenterden, C. J., says, 
•' It is, however, extremely difficult, indeed impossible, to reconcile this doc- 
trine with those cases in which it has been held, that where the property in 
the specific chattel has passed to the vendee, and the price has been paid, he 
has no right, upon the breach of the warranty, to return the article and revest 
the property in the vendor, and recover the price as money paid on a con- 
sideration which has failed ; but must sue upon the warranty, unless there has 
been a condition in the contract, authorizing the return, or the vendcM' has 
received back the chattel, and has thereby consented to rescind the contract, 
or has been guilty of a fraud which destroys the contract altogether." And the 
same rule is recognized in Gompertz v. Denton (k), 1 Wills. Saund. 269, b., 
Patteshall v. Tranter (/) . Therefore the form of this action is misconceived. In 
Parkinson v. Lee (m), it was held, that upon a sale of hops by the sample, with 
a warranty that the bulk of the commodity answered the same, the law does 
not raise an implied warranty that the commodity should be merchantable ; 
and, therefore, if there be a latent defect then existing in it, unknown to the 
seller, and without ^ud on his part, such seller is not answerable though the 
goods turned out to be unmerchantable. 



TiNDAL, C. J. — It appears to me that this was properly considered as money 
received to the plaintiff's use. When the plaintiff delivered the 298/. to the 
defendant, it was his own money, and he was liable to Briant as a principal. 
It was delivered upon a certain understood state of facts, namely, that the 
securities were, bond fide, Guatemala bonds, and upon the faith and in con- 
sideration that they were properly stamped and saleable in the market. But 
it seems to me that the consideration has failed, as completely, as if the defen- 
dant had contracted to dehver gold coin to the plaintiff, and had afterwards 
handed over the same quantity of tokens. It is not a question of warranty ; 
but it is the case of a delivery of a thing which is of no value whatever. The 
T)nly question is, therefore, whether, after the plaintiff had made a contract 
with a third party, he could subsequently rescind it without giving notice to 
the defendant. Now there was no contract between the defendant and Briant ; 
if the bonds had not been delivered in pursuance of the contract, an action 
for the non-delivery would have been brought against the plaintiff in this 
action, and not against the defendant, whose name was never disclosed as a 
principal. That would be so, if the case rested there ; but it was also proved 
to be the universal practice at the Stock Exchange, to make the broker liable 
upon all contracts, and that would entitle him to rescind the contract afterwards, 
without consulting his principal. The defendant could not suffer, because, 
if any thing were done improperly, it would pro tanto afford a defence to any 
action similar to the present, which might be brought by the broker. There is 
another ground upon which the plaintiff is entitled to recover. It appean 
that, after the transaction, the defendant observed, in a letter to the plaintiff, 
" If these bonds were my own, you should be repaid the money, but they 
belong to another person." By this he put his own seal upon the transaction. 



(0 2 B. & Ado. 461. 
(*) 1 Cr. & M. 209. 



(/) 1 Har. k Wol. 178. 
(m) 2 East, 314. 
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«nd ratified every thing which the plaintiff had done, for he did not prove Com. Pleat. 
that the bonds were not his own. The rule must be discharired. .^^'^'^^^ 

^ \ OUKO 

Park, J., concurred. Cole. 

BosANQUBT, J. — I am of the same opinion. I agree with the cases which 
have been eited ; but this is not a breach of a warranty, but a case where no con* 
fiideratioii was given for the money which was paid. The bonds turned out to 
be but useless paper. Then, was this a voluntary payment made by Young 
to Briamt P In Child v. Morley (»), it did not appear that the broker was 
under that sort of compulsion, which entitled him to call upon his principal to 
reimburse him after he had rescinded the contract ; but here it was proved 
that, by the regulations of the Stock Exchange, the plaintiff would have beep 
liable to be expelled if he had not returned the money, and that the broker is 
treated as a principal in the transaction. As between him and his principal 
he was still an agent, and was entitled to call upon the latter, for the money 
which he repaid when he rescinded the contract ; and it appears to me that 
the declaration is sufficient. The defendant has also acknowledged his lia- 
bility in the letter which he wrote to the plaintiff. 

CoLTMAN, J. — The first question in this case which we have to consider, is 
whether the jdaintiff could rescind the contract, and I think it is clear that he 
could do so. It was understood between the parties when the contract was 
made, that Guatemala bonds, as known in the market, should be delivered. 
Tlie only remaining question is, whether, as the plaintiff was only agent to the 
defendant, it was necessarv that he should communicate with him before he 
rescinded the contract ? I am of opinion that it was not. When the defen- 
dant gave the plaintiff authority to go to the Stock Exchange to sell the bonds,, 
he also gave him an authority to rescind the contract. 

Rule discharged. 

(ir) 8 T. R. 610. 



Vestris's Bail. 



April 2\, 



A RCHBOLD o^^sed the justification of the bail; and objected, that the The nile Trin. 

defendant had previously given notice to justify bail, who were rejected ihJcf, iiquire« 

by the judge ; and now attempted to justify other bail, without having ob- that bail Khali 

tained the leave of a judge, in pursuance of R. T. 1 W. 4, reg. 1, s. 5, which JJrhhout the* 

directs " that the bail, of whom notice shall be given, shall not be changed !«•▼* *^^ * ,. 

without leave of a judge." It has been held, that this rule applies to bail to cLea where 

put in by the sheriff. Rex v. The Sheriff of Essex (a) ; and to bail for prisoners ^^^^^ 

in custody, Stroud v. Keimy (b), quenceof the 

rejection of the 
firat bail. 
Wighiman, — ^The rule is only applicable where the bail has been changed, 

and not where they were rejected after having duly appeared to justify. The 
(a) 4 M. & Soott, 247 ; 2 Dowl. P. C. 782. (6) Jcrvis, New Kiilcs, 3d cd. 
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Vkstbis*! 



Q^m. Pkau parties here had notice that these hail would justify, and therefore there can he 
no surprise. [Boaanquet, J. — ^The rule was intended to preventthe practice of 
putting in sham bail in the first instance.] Here the bail were rejected, not 
because they were insufficient, but because they had been indemnified. The 
effect of holding that leave is required in this case, would be to inconvenience 
the sheriff in putting in other bail. 



The Court alloiv^ the case to stand over, until the practice of the other 
Courts was ascertained. 

TiNnAL, C. J. — ^We find that in both the other courts, afttr bail ia rejected, 
the leave of a judge to change the bail is required. The bail must, therefcMV, 
be rejetted. 



BosANQUBT, J., and Coltmak, J., eoncurred. 



Bail rejeded. 



A charge by an 
attorney for 
searching for 
an old jadg- 
ment, and 
adviting Ma 
client as to tlie 
propriety of 
reviving It, is 
not a taxable 
item, under 
3 Geo. 2, c 23. 



Exparte Rice. 

P V, LEE, moved that an attorney's bill of costs might be referred for 
taxation, upon the usual terms. The only item which rendered the 
bill taxable, was a charge made by the attorney for searching for an old 
judgment in this court, and advising his client upon the propriety of reviving 
it. In Sandom v. Bourne (a), it was held, that a charge for preparing a warrant 
of attorney, rendered the bill liable to taxation. So a charge for attending a 
party, to advise him on an action which had been brought against him. Swdtk 
V. Taylor (b). 



TiNDAL, C. J. — ^The item in this bill is one degree removed from any of 
of those which have been held to render a bill taxable. 



Park, J., and Coltman, J., concurred. 



Rule refused (c). 



(a) 4 Camp. 68. 

(6) 7 bing. 269. 

(c) In Exparte Bowlet, 1 Hodges, 143 ; 
charges for searching the IVarrant qf Ai- 
Urmey Office, and in Ptpper v. Yeatman, 



2 Har. & Well. 116, for advising a client as 
to an execution on a judgment obtained 
against him, were held not to render the 
bill taxable. And see Bzpartt BroMmn, 
post, 132. 



Maff 6. 



HOLLIDAY V. LaWES. 



cmI^^^M^ JN Hilary term, a rule was obtained by the plaintiff, calling on the defendant 

to a plainiifl; to shew cause, why the bail-bond should not be canceUed; which rule was 

wleTmrrl ^^^^**^d with costs, taxed at 15/., on the 4th of February. On the 2l8tof 

S W. 4, 8S, * February, the defendant was declared a bankrupt, and on the 10th March, the 
against the 

C0BU of a jodgmflm of wm prot. in the same suit, witl^t bebig sttl:t}t«t to the defendant's 
attorney's Uni* 



EASTER TERM, 1637. 

defeoduil's attorney entered a judgment of non proa., because the plaintiff did 
not proceed with the action, and on this judgment the costs were taxed at 9/. 

Atckerley, Seijt., obtained a rule nisi, calling upon the defendant and his 
attorney, to shew cause why the plaintiff should not be at liberty to set off 
the costs taxed in his favour on the 4th February, against the costs of the 
judgment of jmwi pros, ; without reference to the lien which^the Jdefendant's 
attorney claimed to have upon the costs of the judgment. 

WUde, Seijt., shewed cause. — ^This question depends upon the rule Hil. T. 
2 W. 4, 93, which directs, " that no set-off of damages or costs between 
parties, shall be allowed to the prejudice of the attorney's lien for costs, in the 
particular suit against which the set-off is sought ; provided, nevertheless, 
that interlocutory costs in the same suit, awarded to the adverse party, may 
be deducted." The meaning of this is, that interlocutory costs, may be set 
off against interlocutory costs in the same suit, without prejudice to the 
attorney's lien. Here it is sought to set off the plaintiff's interlocutory costs, 
against final costs on a judgment obtained by the defendant. Doe d. Hope 
v. Carter (d), b an authority in favpur of the defendant. IBosanquet, J. — In 
that case the costs were probably incurred before the rule of court came into 
q)eration.] The case was decided in Easier Term, after the rule came into 
operation. 

Aickerley, Seijt., contrtl, was stopped. 

TiNDAL, C. J. — If a plaintiff recovered final judgment, and was liable to 
interlocutory costs in the suit, the plaintiff's attorney's lien would only extend 
to the balance payable to the plaintiff; so in this case, the claim of set-off ought 
to be allowed. It seems to come precisely within the rule. 
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UOLMDAT 

V, 

Lawes.. 



Park, J., Bosanqubt, J., and Coltman, J., concurred. 



(«/) 1 Dow. P. C. 269. 



Rule absolute. 



Williams v. Gessey. 

'T'ROVER to recover a box containing wearing apparel. Plea — Not guilty. 
At the trial, before Bolland, B., at the last Oxford assizes, it was in 
evidoioe, that the defendant kept the Star and Garter inn, at Oxford, and 
that carriera were accustomed to call there for such parceb as were left to be 
forwarded ; bnt nothing was received, by the defendant, from the parties who 
left the parcels. The box of wearing apparel was taken to the Star and Garter, 
directed to a person at Wichenford, and the defendant was informed that it 
was to be left at the inn until the plaintiff called for it. A few hours after- 
wards, the plaintiff inquired for the box, but it could not be found ; and the 
defendant's wife said, in her husband's presence, that she had no doubt but 
that he had sent it away by Croft, the carrier, by mistake. It was objected, 
for the defendant, that tiiere was no evidence of a conversion ; and the learned 
jadge being of that opinion, the plaintiff was nonsuited {e), 

(e) Sec WiUiamt v. Gettcy, 7 Cur. & P. 777. 



AprU 19. 

Where a box 
WM given to an 
innkeeper lo 
be kept until it 
wai called for, 
and when in- 

Jiuirywaemade 
or it, the 
innkeeper'a 
wife said, ahe 
auppoeed aome 
of the carrier! 
had taken it 
away by mis- 
take i^Held^ 
thai this was 
no evidence of 
a conversion, 
and that trover 
couM not be 
maintaiocd* 
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Com,'4'ka9. 



Williams 

v. 

0«Sd£Y. 



F, V, Lee moved to set aside the nonsuit, and contended that there 
eridence for the jniy of a conyersion hy the defendant. The directions g^iven 
were, that the box would be called for by the plaintiff; but the statement 
made by the wife, shewed that the defendant had forwarded it by the carrier. 
In effect, it amounted to such a demand and refusal as would entitle the jury 
to find that there was a wrongful conversion. 



Tin DAL, C. J. — It turned out that the statement made by the defendant's 
wife was incorrect, and that the defendant had ndt forwarded the box by the 
carrier. There was nothing to go to the jury ; in all probability the box was 
stolen (/). Although the defendant might have been guilty of negligence, 
this form of action cannot be supported. 



BosANQUBT, J., and Coltman J., concurred. 



Rule realised (^). 



(/) In trover against a carrier, a refnial 
to deliver is not evidenc« of a conversion, 
if it appears clearly, that tbe goods have 
been lost through negligence. Anon. Salk. 
656 ; Ro$s ▼. Johh$on, 6 Burr. 3825 ; Owen 
V. Lewis, 1 Vent. 323; Hickman v. liar- 
greaves, 1 6d. N. P. 419, 8th ed. 



{g) In another action, at the tame aniMSr 
a verdict was found for tht plaintiff, under 
circumstancts similar to the above ; but io 
Ea»ter Term, a rult nut, which bad been 
obtained by Lmdlow, Serjt., to enter a non- 
suit, was made absolute. Coram Tindai, C J., 
Park, J., Va¥gkan,3,, and Coitman, J. 



MayS, 

Charges in an 
attorney's bill 
fordrawinsand 
enrolling the 
certificate of an 
acknowledg- 
ment, ma(M by 
a married wo- 
man, and for 
fees paid on 
enrollment, 
under the 
Fines and Re- 
coveries* Act, 
(31^4 W. 4, 
c. 74,) do not 
rend^ the bill 
taxable within 
a Geo. 2, c. 23. 



Exparte Branson. 

T-FOGGINS obtained a rule nisi, to refer an attorney's bill for taxation od 
the usual terms. The alleged taxable items were the following charges 
for business incurred under 3 & 4 W. 4, c. 74, (Abolition of Fines and 
Recoveries' Act.) " Drawing and engrossing affidavit verifying tbe certificate of 
taking acknowledgment— enrolling and office copy of certificate — attending 
to bespeak office copy of acknowledgment " — ^paid for the same — Feam v. 
Wilson (/), Luxmore v. Lethbridge (m), and Smith v. Waitleworth (n), were 
cited. The attorney was not an attorney of this court. 

Wilde, Serjt., shewed cause. — It is difficult to understand how it can be 
contended that this biU is subject to taxation. By 2 Geo. 2, c. 23, it appears 
that a bill must contain "fees, charges, or disbursements, at law or in equity/' 
to render it liable to be taxed. Under the old proceeding by fine and 
recovery, there was a supposed cause in court, but now the proceeding 
amounts to a mere conveyance. 

Hoggins, in support of the rule. — By sec. 89, 3 & 4 W. 4, c. 74, the Lord 
Chief Justice is authorized to make orders respecting the fees, which shall be 
payable for the proceedings required to be done by that act ; and sect. 86» 
directs, that the certificate and affidavit shall be filed of record in the court. 
The Courts have always endeavoured to extend the operation of the 2 Geo. 2, 



(0 6 B. & Cress. 86. 



(w) 5 B. & Aid. 898. 



(») 4 B. & Cress. 404. 
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e. 23, for the better protection of suitors. In Winter v. Payne (o), it was Com. Pleat. 
hdd, that the following items made a bill taxable, althoagh the suit was not i^"^"^^ 
prosecuted, and no writ was issued : — " attending and taking instructions to Bran to k. 
onunence an action ; drawing and engrossing affidavit of debt and duty ; 
attending you to get sworn thereto, and paid for oath ;" and the Court said, 
" that the charges for making the affidavit and for swearing, were for proceed- 
ings in the court, as the oath must either be administered by the Court itself, 
or by some authority delegated by the Court ; and that the act of parliament 
being beneficial to the subject, ought to receive a liberal construction." In 
Smith V. Wattleworth (p), it was decided, that an agent appointed to practise 
in the Insolvent Debtors' Court, is subject to have his bill taxed, under the 
provisions of the 2 Geo. 2, c, 23. 

TiNDAL, C. J. — This rule must be discharged. The stat. 3 Jac. 1, c. 7, 
required, that "all attomies and solicitors shaU give a true bill unto their 
masters or clients, of all the charges concerning the suits which they have for 
them, subscribed with their hands and names, before such time as they shall 
charge their clients with any the same fees or charges." Then the 2 Geo. 2, 
c. 23, sec. 23, enacts, "that no attorney or solicitor shall commence or 
maintain any action or suit for the recovery of any fees, charges, or disburse- 
ments, at law or in equity," until a bill has been delivered, which is made 
subject to taxation. Both these statutes appear to me to have reference to 
fees, charges, and disbursements in the course of a suit ; and the Court went 
very £&r in extending the operation of the statute, to a charge for a writ of 
detUmms protettatem (q). The title of the 3 & 4 W. 4, c. 74, is. " An Act for 
the abc^tion of Fines and Recoveries, and for the substitution of more simple 
modes of assurance." An assurance, means a conveyance, and although 
certain steps are required to be taken in the court, they cannot in any way be 
considered as proceedings in a suit. 

Park, J. — The stat. 2 Geo. 2, c. 23, which is highly beneficial to suitors, 
has been carried to its utmost limits ; but the charges in this bill have no 
reference to any suit at law or in equity. 

BosANQVST, J., and Coltman, J., concurred. 

Rule discharged (r). 

(o) 6 T. R.646. (r) See Exp^rte Bowles, 1 Hodges, 143, 

Ip) 4 B. ^ Crei. 364. and Exparte liice, ante, 130. 

(q) ^xptatePrickett, 1 New Rep. 266. 



Clark, Assignee of the Sheriff of Middlesex v. Vestris. ^pri/22. 

RULE nisi was obtained on the 19th April, calling upon the plaintiff to Where a de« 

shew cause why the proceedings on the bail bond in this cause, should ^^\^uMe 

not be set aside on payment of costs. It appeared that the defendant was pje*» ^Jp*u-J* 

taken an assignment of the bail bond, and the bail ^ave notice that the plaintiff wai at liberty 
to proceed with the trial of the caune ; and the bail was afterwards perfected in time to trV 
at tile second sittings in the Term, provided the defendant accepted short notice of trial : — Heid, 
that the bail bond ought not to stand as a security, under R. U. T. 2 W. 4, V. 



Vestbis. 
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Com. Pleat, arrested on the 28th March, and on the 6th of April, notice of juetifying bail 
^^^^~ on the 8th, was given ; but the bail did not justify. On the 5th April, the 
V, plaintiff declared in the action, de bene esse : Venue, London ; and on the 6tfa 

gave a rule to plead ; on the 8th April, he took an assignment of the bail 
bond. The bail finally justified on the 19th April, The first sittings in this 
term, for London, were on the 21st April, and the second sittings on the 28th. 
It appeared, by affidavit, that the defendant pleaded non-assumpsit and a set- 
off, on the 17th April; and that the bail gave notice to the plaintiff, that he 
was at liberty to proceed in the action, without prejudice to his right of pro- 
ceeding on the bail bond. 

Bushy shewed cause. — The bail bond must stand as a security ; because the 
plaintiff has lost a trial within the meaning of rule Hil, T. 2 W. 4. V, which 
orders, " that upon staying proceedings, either upon an attachment against 
the sheriff for not bringing in the body, or upon the bail bond on perfecting 
bail above, the attachment or bail bond shall stand as a security, if the plaintiff 
shall have declared de bene esse, and shall have been prevented, for want of 
special bail being perfected in due time, from entering his cause for trial in a 
town cause, in the term next after that in which the writ is returnable, and in 
a country cause at the ensuing assizes." As the rule to plead was given on 
the 6th April, the plaintiff would have had sufficient time to give notice of 
trial for the first sittings in the term. By taking an assignment of the bail 
bond, after the default in justifying bail in due time, the plaintiff's proceedings 
in the original action were stayed. Tidd's Practice, 9th ed. 300. Therefore, 
it is evident that the plaintiff lost a trial at the first sittings. If it were 
established that, by giving a notice, the bail may compel the plaintiff to 
proceed in both actions at once, the rule would be rendered nugatory. The 
plaintiff is also too late to give eight days' notice of trial for the second 
sittings in the term. [Tindal, C. J. — How are you prevented from going to 
trial, if the defendant takes short notice of trial ? A defendant is generally 
put under the strictest terms when he asks a favour of the Court.] It may be 
inconvenient to the plaintiff to give short notice of trial. 

Henderson, contrH, — After the defendant had pleaded an issuable plea on 
the 1 7th April, the plaintiff might have proceeded to trial at the first sittings 
in the term; and the notice given by the bail would have have estopped them, 
from taking any advantage on the ground that the proceedings were stayed 
by the assignment of the bail bond. It ought to appear, that the plaintiff 
had lost a trial, at the time the rule nisi, to stay the proceedings, was obtained by 
the defendant. Stride v. Hill(s). Secondly, the plaintiff is now in time to 
go to trial at the second sittings in the term, provided that the defendant 
accepts short notice of trial, which he is willing to do. Therefore, the plain- 
tiff has not been prevented from going to trial in the term, within the meaning 
of the rule (/). 

TiNnAL, C. J. — ^The plaintiff might have proceeded to trial, if he had been 
desirous of doing so ; the defendant was completely in court on the 19th 
April, and although the plaintiff contends that, by taking an assignment 

(0 1 Gale, 431. (/> See the Kinff v. V'/w i^heriff of Shop 

thtre, 2 Har. ^ Woll. 8iU. 



Clark 

V 
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ol the baH bond, the proceedings in the origmal action were staved, still, c«m. Pleas. 

under the circumstances of this case, as the defendant had pleaded, and the 

hail had consented that the action might proceed, the bail bond ought not to 

stand as a secority. I think this rule must be made absolute, upon payment Vest ait. 

of the fdaintiBTs costs ; the defendant undertaking to take short notice of trial 

for the eecond sittings. 

BoBANQirsT« J., and Coltman, J., concurred. 

Rule absolute. 



Exparte Du Faur. j^^^ ^ 

A RULE nisi had been obtained, calling upon Mr. Du Faur, an attorney of this An administnu 

court, to give up certain deeds and papers to Mr. Simpson, administrator, penSiUe^Hte 

pendente lite, of the estate of Mr. Day. It appeared that Day had, for many " entided to 

yean, employed Mr. Du Faur, as his attorney, in which capacity the deedis hte auorne/of 

and papers in question, had been deposited with him. Day executed a will the deceued, 

and oodidls, in which he had appointed certain executors ; and the validity of decdn and 

these instruments was now in litigation in the Ecclesiastical Court ; it also f^j^^ the de^* 

aj^ieared that Du Faur claimed to be entitled to a legacy, under one of the ceaned, which 

codidhi. i::;".!!' 



posMMion, 



Jhl/ourd, Seijt., and R. V. Richards, shewed cause. — ^This is not an 
ordinary application. The attorney is interested in the result of the proceed- 
ings which are now pending ; and it may ultimately turn out, that the executors 
under the wHl, are entitled to the possession of these documents. 

Wilde, Seijt., cmUrit, was stopped. 

TiNDAi., C. J. — I see no difficulty in making this rule absolute, as these 
deeds ought to be given up, the attorney being first paid the bill of costs 
due to him from the testator. The rights of an administrator, pendente lite, 
are considered in Woollaston v. Walker («) ; and it appears that such an admi- 
nistrator has the same powers as one appointed during a minority ; and the 
reason given is, that it would be very inconvenient, if no body could call in 
the eflects pending the dispute, which often lasts many years. I cannot see 
how the party can be injured. 

PAaK, J., BosANQUBT, J., and Coltman, J., concurred. 

Rule absolute. 

(«) 2 Strange. 918. 
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„ - Doe d. Capps v. Capps. 

Mayo. 

The coiti given "JLf OTION to review the prothonotary's taxation of costs. In an action of 
in ejectraent' ejectment, brought by a mortgagee against the mortgagor, to recover 

againftt a mort- certain mortgaged premises, the defendant paid the principal and interest due on 
payment of the the mortgage, in pursuance of 7 Geo. 2, c. 20 ; and the prothonatorj, upon taxing 
mortgage mo- ^^g qq^^^ Qf ^he lessor of the plaintiff, allowed costs as between party and 
7 Geo. 2, c. 20; party. The rule was obtained upon the ground that, as the statute directed 
ii8*beMfeen'*"' that the defendant should be discharged from the mortgage, if he "should 
party and pay all the principal monies and interest due on such mortgage ; and also, all 

V^J* Buch costs as have been expended in any suit or suits at law or in equity upon 

such mortgage ; such money, for principal, interest, and costs, to be ascertained 
and computed by the Court, where such action shall be depending, or by the 
proper officer, by such Court to be appointed for that purpose ;" — ^it was dear 
that the lessor of the plaintiff was entitled to costs, as between attorney and 
client. 

Wilde, Seij., for the motgagor, shewed cause. — It has been the universal 
practice of this court, to tax the costs under this statute, as between party and 
party, and not as between attorney and client (a). The term "costs to be 
ascertained," is well understood, in courts of law, to mean costs as between 
party and party (b). It is stated in an affidavit made by the defendant's 
attorney, that he has been informed by the officers of the King's Bench and 
Exchequer, that it is not the practice of those courts, to tax the costs under 
this statute, as between attorney and client. 

C. Clarke, in support of the rule. — The affidavit upon which this rule was 
granted, states that Mr. Bunce, one of the masters of the King's Bench, in- 
formed the deponent, that it was not usual to tax the costs under this statute, 
as between attorney and client, but to tax them liberally ; and such a taxation 
would entitle the plaintiff to more costs than on a taxation like this, between 
party and party. In Nowell v. Roake (c), it was held in an action for mesne 
profits, that the plaintiff was entitled to recover by way of damages, expenses 
incurred in a court of error, in reversing a judgment in ejectment ; and that it 
was reasonable to tax the costs in error, as between attorney and client. 

Tin DAL, C. J. — If this were res Integra, I should have been inclined to 
to read the statute liberally, so as to give the plaintiff a more complete indem- 
nity ; but as it appears to have been the practice of the Court, for so long a 
period, to tax the costs as between party and party, I am not disposed to 
interfere, and this rule must be discharged. 

Park, J. — I am of the same opinion; and it seems rather difficult to under- 
stand the meaning of taxing costs, liberally. 

BosANQUAT, J., and Coltman, J., concurred. Rule discharged. 

(a) Mr. Prothonotary Watlington stated, (b) See Grnce v. Morgan, 1 Hodges, 398. 

that thift had been the practice in this court (c) 7 B. & Cress. 401. 

for many years. 
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Bowman r. Willis. 

^SSUMPSrr for money had and received. Plea — ^Non-assumpsit. At the j^" •^^^** 
trial, before Tindal, C. J., at the MiddUtex sittings, after Hilary Term, desTcr foTtlM 
it waa in evidence that the defendant's fisither had bequeathed certain horses to ^^"^^ «f »*"« 
lum, as a legacy: and that, smce the testator's death, the defendant had sold one which had b«ea 
of the horses for 122/., which was the sum sought to be recovered in this action. u^dttodinX 
The pl aint i ff , who was a horse-dealer, asserted that the horse had only been >^ which he 
sent upon trial to the testator, and that it had never belonged to him ; and he the death* of 
called Mr. Curtis, who was the executor and residuary legatee under the theieautor:— 
testator's will, to give evidence of admissions made by the deceased, to that under 3 & 4 

effect. It was objected for the defendant, that the witness was interested in ^^''}* ?• '•^^ 
4.U ^ 1. • 3 1 ^ . •.2b, Uieexe- 
tne event of the smt, and was therefore mcompetent ; but the learned judge cutor and red- 
being of opinion that the case was within 3 & 4 W. 4, c. 42, ss, 26, 27, the la^/ciSfJrtLt 

objection was overruled, and a verdict waa found for the plaintiff. witneaa, to 

proTe that the 
nortr had 

Talfowrd, Seijt., moved for a new trial, upon the ground that the evidence "«^«'' *>««n wld 
ought not to have been received. The witness had a direct and immediate but waa merely 

interest in the result of the suit. If a verdict were found for the plaintiff, •«»i «P<» trial 
- ^_ * to loeieatator* 

tne effect of it would be to increase the interest of the witness in the residuary 

estate of the deceased ; and the statute 3 & 4 Wm. 4, c. 42, does not apply 
to a case like this, where the party has a direct and substantial interest in the 
event of the suit. Smith v. Prayer (a). [Tindal, C. J.— If the plaintiff had 
not sold the horse, how could the executor ever be liable ?] If it should 
appear, that the horse was sold to the deceased, the price of it might be re- 
covered by the plaintiff against the executor ; it was, therefore, clearly the 
interest of the executor, who was also the residuary legatee, to prove that 
there had been no sale. 

TiNDAL, C. J. — ^This case appears to me to fall precisely within the meaning 
of the statute. There are cases where a witness may have a direct interest, 
independently of the verdict, as in the case of a tenant giving evidence to 
establish his lessor's title. But no immediate benefit will result to the witness, 
iirom the termination of this suit, one way or the other ; it is only on the 
supposition that an action might be brought ag^ainst the witness for the price 
of the horse, and that this verdict would be evidence in his favour, that his 
mterest arises. Sec. 26 of the statute, provides that, if any witness shall be 
objected to as incompetent, on the ground that the verdict or judgment in 
the action in which it shall be proposed to examine him, would be admissible 
in evidence for or against him ; such witness shall, nevertheless, be examined : 
but in that case, a verdict or judgment in that action, in favour of the party 
on whose behalf he shall have been examined, shaU not be admissible in 
evidence for him, or any one claiming imder him; nor shall a verdict or 
judgment against the party, on whose behalf he shall have been examined, be 
admissible in evidence against him, or any one claiming under him. The fol- 

(a) 7 T, Rep. 62. See Doe d. Baih v. Clarke, 2 Hodges, 43. 



A 
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Com. Pkof. lowing eection directs, that the name of the witness shall be indorsed on the 
BowMAir record, with the name of the party on whose behalf he was examined ; and 
V. that such indorsement shall be sufficient evidence that such witness had been 

examined. If, therefore, the name of this witness were indorsed on the 
record, it would not be available to be used by the witness in his favour, in any 
action which might be brought against him; and I do not see how the interest 
or situation of the witness could be bettered by the plaintifTs recovering in 
this action. 

BosANQUBT, J., Vauohan, J., and Coltman, J., concurred. 

Rule refused (&). 
{b) Ste Yeoman* v. Leigh, ] Murphy and HurittmM^ 87. 



Webb p. Rhodes. 

HfoniSradinto A SSUMPSIT for work and materials as an attorney, provided by the plain- 
«i agrccmtnt tiff for the defendant upon his retainer: and for money paid by the plain- 

tn the defen- ^^ ^^ ^^^ defendant's use. Plea — Non- Assumpsit, and issue thereon. At 
^"^^•n^'ha the trial, before Park, J., at the last Middlesex sittings, the foUowing facts 
which was were in evidence : — ^The plaintiff was an attorney at Reading, and the defen- 

themuMtin?^«t ^^^^ ^^ tenant of some land to Miss Knight, under a lease which had ex- 
tbe office of the pired. The plaintiff was Miss Knight's solicitor; and on the 24th oi January, 
Swuif iiT.^** 1 834, Miss Knight and the defendant having met at the plaintiff's office, the 
tended letaor*! following agreement, which was drawn up by the plaintiff, was executed by 
]«ied ttint a Miss Knight and the defendant. The yearly rent which the defendant agreed 
lease and coun- to pay, was less than the rent which he had formerly paid : — *' Memorandum 
be prepared by of an agreement made the 24th oi January, 1833, between M. A. Knight of 

the ex^enie of* *^® °"® P*^' *"^ ^' Rhodes of the other. The said M. A. Knight agrees to 

the der^ndant. let, and the said /. Rhodes agrees to take and rent, of and from the said M. A. 

Hfe died *aftCT Knight, all those several pieces of meadow or pasture land situate, &c. ; and 

the lease was the parties agree that a lease shall be granted, commencing at Michaelmas 

before^t*wu next, for the the term of seven, fourteen, or twenty-one years, in case the said 

*r*M*^*~h ^' A. Knight shall so long live, at and under the yearly rent, &c., which lease 

defendant was shall contain the like covenants, conditions, and agreements, or such of them 

liable to pay ^^ shalL be considered necessary, as the lease under which the said /. Rhodes 
Che attorney, 

half the costs now holds the said lands. And it is also agreed, that the said lease and also a 

affreefflent^ and counterpart shall be prepared by Mr. Webb, solicitor, Reading, at the ex- 

the cosu of an pense of the said /. Rhodes.'* A draft of the lease was subsequently prepared 

lease^ndcou^ ^^^ ^^^^ ^^ ^^^ defendant, by the plaintiff; but the defendant having objected 

terpart. to some of the covenants, a correspondence upon the subject of the alterations 

took place between the plaintiff and the defendant's solicitor; and the lease 

having at length been approved by aU parties, the defendant requested that it 

might be engrossed; but, before it could be executed. Miss Knight, who was 

only a tenant for life of the estate, died, and the lease remained unexecuted. 

The plaintiff charged the xlefendant with half the charge of preparing the 
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^reement ; aad the whole of the charges for preparing an mhstract of the title. Com, Pkat, 
ind for drawing and engrossing the lease and counterpart. 

It was contended for the defendant that, under these circumstances, he was 
not liahle to pay the plaintiff's demand ; but a verdict was found for the plain- 
tiff for 14/. 2«. 9d., indading 1/. 16#., which was half the plaintiff's charge for 
die agreement. 

Crcwder^ in pursuance of leave reserved, obtained a rule nisi to enter a non- 
suit or to reduce the damages ; upon the ground that there was no privity of 
contract between the parties. 

Hoggins and Neville shewed cause. — In this case there was an actual re- 
t^er of the plaintiff by the defendant ; and it appears, that when the agree- 
ment for the lease was executed, the defendant had not consulted with bis own 
attorney. This circumstance distinguishes this case from others which may 
be cited, to shew that a retainer is necessary to entitle the attorney to recover 
his costs. Thus in Pratt v. Vizard (a), it was held, that costs of preparing a 
mortg^age could not be recovered, because there was no privity between the 
parties. Doe d. Peter v. Watkins(b) shews that it is a very usual occurrence 
for an attorney to be engaged by two parties, for the pxu^ose of saving ex- 
pense. Then it is contended, that the defendant reaped no benefit from the 
services performed by the plaintiff; but this is not so ; for it appeared that a 
reduction of rent was provided for in the new agreement. Nor could such 
an objection prevail, even if this were not so, because it was not through any 
findt of the plaintiff that the lease was not executed; on the contrary, if the 
defendant had not raised objections to the terms of the lease, it would 
probably have been executed before the death of the intended lessor. 

Wilde, Serjt., and Crowder, in support of the rule. — It is obvious that the 
plaintiff was attorney to Miss Knight, and not to the defendant. The j^laintiff 
ifl no party to the agreement between Miss Knight and the defendimt; and 
therefore it cannot be said that it amounted to a retainer. In Grissell v. 22o- 
biMSOM(c), where the lessor paid his attorney's bill for a lease which had been 
prepared, it was held, that the lessor was entitled to sue the lessee for the 
amount which he had so paid, it being proved to be the usage, that lessees 
should pay the expenses of the lease. So here the plaintiff ought, in the first 
instance, to have obtained payment from Miss Knight; and then her executors 
would have been the proper parties to sue the defendant, if he be liable at all. 
In Rigby v. Dakin{d), where one employed an attorney to raise money on 
mortgage, and the attorney employed another attorney, who agreed to advance 
the money on behalf ai a client, but the negociation ultimately feuled : it was 
held» that the attorney of the intended mortgagee could not sue the mortgagor 
for the costa. although it was proved to be the practice for the proposed bor- 
rower to pay the expenses which had been incurred. And, under the circum- 
of this case, it is evident that the defendant obtained no benefit by the 
of the plaintiff. 



TiNDAL, C. J.«— I see no reason for disturbmg this verdict. The question 

(a) 5 B. It Ado. 808. (c) 3 Bin^. N. C. 10 ; 2 Hodges, 138. S.C. 

(6) 3 BiDff. N. C. 421 ; 3 Hedges, 25, S. C. {d) 2 Young &. J.td. 



RUODEI. 
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Com. Pkai, Ib, whether the jury were right in finding that there was a retainer of the 
Webb plaintiff by the defendant. It is not a question whether he was retained as his 
attorney generally, but whether he was retained to perform this stipulated 
work. The first item in the charge is half the costs of preparing the agree- 
ment. When the parties met at the plaintiff's ofiice, there was no joint purse 
out of which the expense of the agreement was to be paid; and what is the 
fair inference which arises, but that each shall pay half. Then the agreement 
contains a provision that a lease and counterpart shall be prepared by the 
plaintiff, at the expense of the defendant. Now, all the parties were present 
at that time; and it is the same as if the plaintiff had been m party to, and had 
signed the agreement; the effect of the transaction being, that the defendant 
consented that the plaintiff should prepare the lease, and that he, the defendant, 
would pay for it. This distinguishes this case from other cases which have 
been cited, and it is not brought within the principle they have established; 
and certainly, we should be anxious to avoid circuity of action, when it is pos- 
sible. I agree that, in some cases, this cannot be avoided ; but we should be 
slow to extend the necessity of putting parties to the inconvenience. As to 
the first objection, I therefore think that the jury were warranted in finding a 
verdict for the plaintiff. The next point is, that, as the lease and counterpart 
were never executed, the defendant obtained no benefit from the services of the 
plaintiff. But it was not the plaintiff's &ult that the lease remained unexe- 
cuted; and it was known to all parties that the intended lessor was only 
tenant for life, and the principle. Actus Dei nenuni/acit mjuriam, is applicable. 
Nor could it be expected, that the plaintiff intended to forego pajonent, if Min 
Knight should happen to die before the lease was executed. 

Park, J. — ^I had no doubt at the trial, and I now think the verdict is right. 
The case must be considered much in the same way as it would have been if 
the plaintiff had been a party to the agreement. If he had been, it is im« 
possible that he could have sued Miss Knight for the expense of preparing 
the lease. The cases which have been cited are not applicable. 

BosANQUET, J. — I am of the same opinion. The rule for a nonsuit oonld 
not be granted, if the plaintiff is entitled to recover anything. As to the 
charge for the agreement, it appears to me, that when the parties came 
together, to the same attorney, each became liable to half the charges. The 
principal question relates to the costs of the lease and counterpart; and I 
concur with the judgments which have already been delivered. It is expressly 
agreed that the documents shall be prepared at the expense of the defendant; 
and the plaintiff having afterwards prepared them, he would not have been en- 
titled to require payment from Miss Knight, although he may have been, 
originally, her attorney. Then, as to the lease never having been executed, 
that was not the fieiult of the plaintiff; it was not executed, in consequence of 
the death of the intended lessor. 

CoLTMAN, J. — It appears to me that this case stands clear of any difficulty, 
provided the fieu^ts shew that there was a retainer to do the work. If there 
were, whether the work was completed or not, the plaintiff would be entitled 
to recover for the work which was done. And it seems to me that there was 
evidence from which the jury might infer a retainer. It seems that the plain- 
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tiff w«8 originally attorney to Miss Knigid; but it was for the defendant's Cortu PUut. 
benefit that he should not have another attorney ; and it is a very common \i^'"^ 
practice for an attorney to act for both parties, to save expense. r. 

I give no opinion as to the first item in the bill, for half the expense of the Rnonrg. 
agreement. Nothing appears to be stated as to the expcng^ of preparin*:: it; 
bat, as a decision upon that point in favour of tlie defendant would only reduce 
the damages, I agroe that this rule must be disclmrged. 

Rule discharged. 



Badkn V. Flight. jpt^2Xi. 

rX)VENANT. The declaration stated, that on, &c., by a certain indenture, A d<'cUration 
the plaintiff demised unto the defendant a certain messuage, &c., to have o„ ^ \tB%e^ al- 
and to hold the same unto the defendant, his executors, and administrators, IfR"', that. 
from Michaelmas Day then next ensuing, for thirteen years and the half of 'mg of the in- 
another year, from thence next ensuing ; yielding and paying therefore, yearly **^7i"'^2i'h ^*'' 
and every year during the said term, unto the plaintiff, his executors, ad- March^ 1836, 
ministrators. and assigns, the yearly rent or sum of 1 32/. 10*., by four equal and ^^rxtnoft!^ 
even quarterly payments, each and every year of the said term, that is to say, year'a rent. 
the 25th dsLjoi D^ember, the 25th oi March, the 24th of June, and the 29th S!ly a?d"year 
of September, &c. And the defendant did thereby covenant that he would ^*"* nforcBaicl, 
yearly and every year, during the said term thereby granted, well and truly arreur, con. 
pay or cause to be paid unto the plaintiff, his executors, administrators, or *"'y *** *^p/"' 
ateigDS, the said yearly rent or sum of 132/. 10^., upon the several days and that noquar- 
times, and in manner thereinbefore mentioned and appointed for payment Jjl^on^lhe wild 
thereof; by virtue of which said demise the defendant entered, &c. ; that after 25th Marchy 
the making the said indenture, and during the said term thereby granted, to "^^n^^^^^l^o ^^ 
wit, on the 25th of March, 1836, a large sum of money, to wit, the sum of form&. Hdd^ 
66/. 5#., for two quarters of a year of the said term, ending on the day and that the plea *'^* 
year last aforesaid, and then last elapsed, became and was due, and still is in ^'^ ^*<1* 
arrear, to the plaintiff, contrary to the tenor and effect, true intent and mean- 
ing, of the said indenture, and of the said covenant of the defendant by him in 
that behalf so made as aforesaid. 

PUa — That no quarter's rent, ending -on the said 25th of March, 1836, then 
became or was due or in Eurear, by virtue of the said indenture in the declara- 
tion mentioned, or according to any of the provisos, agreements, covenants, 
or terms therein contained, or anything therein mentioned, in manner and form 
as the plaintiff had, in his declaration in that behalf, alleged; and of that the 
defendant pot himself upon the country, &c. 

D emmrre r — For that the plea of ricns en arriere is not admissible in en 
action for a breach of covenant for non-payment of rent on a specified day : 
that the plea ought to have shewn specifically, and with sufiicient certainty, 
how that quarter's rent did not become due or in arrear, or how the defendant 
was discharged from the payment thereof; that it ought to have shewn how 
the quarter's rent was paid or discharged, instead of alleging, generally, that it 
wu not due or in arrear; that, as a pica of satisfaction, the plea was bad and 
vgomentative; that it was double, inasmuch as it put in issue, not only that 

YOL. III. M 



Flight. 
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Com. ^Icat. the quarter's rent ever became due or in arrear, but also that it was due or in 
JTrj!tl arrear at the time of the commencement of this suit ; that the plea ought to 
V. have shewn specifically a performance, or excuse for the performance, of the 

said covenant to pay the quarter's rent. 
Joinder in demurrer, 

Channell was heard in support of the demurrer. He urged the gproonds of 
demurrer which have been stated. 

Hoggins, contrh, — ^The plaintiff avers in his declaration, that, on a certain 
day, two quarters' rent was due and in arrear; and the plea puts that fact in 
issue. The rent might not have been due on that particular day, and the de- 
fendant is entitled to traverse the statement. 

TiNDAL, C. J. — ^The substantial allegation in the declaration is this, that, 
during the term, two quarters' rent became due and in arrear ; and though a 
particular day is named, that carries it no further. The defendant has no 
right to answer that no quarter's rent, ending on that particular day, was due 
or in arrear. Hare v. Savil(q) is an express authority that riens en arriere is 
no plea in covenant, because the plea confesses that the covenant is broken. 

BosANQUET, J., and Coltman, J., concurred. 

Judgment for plaintiff. 

(a) 1 Brownl. k Goldes, 19. 



MayB, 



Overton v. Swettenham and another. 



Uiwn a writ of pALSE JUDGMENT from the County Court of Denbighshire. The action 
from a"c<Hiniy ^ ^^ brought in the county court, to recover 1/. 10^., and a verdict was 

court, the found for the plaintiff, subject to leave reserved for the defendant to move to 
turned a inere filter a nonsuit, on the ground that the cause of action did not arise within the 

transcript of jurisdiction of the court. Upon the return of the writ of felse judgment, the 
the proceedings "^ ^ , i ^, , .«. J © » 

which had followmg proceedings were returned by the sheriff: — 

in^ITe wun " ^^ ^^ ^^ ^^^^^ ^^^^' ^^" ^^^^ ^^^ ^^'» ^^" ^^^ ^^^f^ knights 

below, so thai of the same county, William Swettenham and Robert Evans Davies complain 

pa^^wh^hCTit against Thomas Overton, in a plea of debt of Z9s. Ud.—\\t\i November, 1835. 
had jurisdiction Mr. E. Jones appears for defendant. — 6th January, 1836. Declaration. Did 

to trv the cause 

whereupon ' ff^ant to pay. — 13th March, 1836. Motion for particulars. — 25th May, 1836. 
man^d'the*' Particulars filed.— 22nd June, 1836. Defendant moved for further time to 
transcript to be plead, and a week's time was granted. — 30th June, 1836. Plea. General 
amended. ^gg^e filed, with notice of set-off, for 2/. 25., for work and labour, care, dili- 

gence, attendances, andjoumies. — 20th July, 1836. Similiter. 

*' At the ninth county court, holden, &c., on the 12th October, 1836, before, 
&c., cause tried, verdict for plaintiffs, damages, 1/. 10^., but with permission 
for defendant to move the court, on the 7th December next, for leave to set 
aside the verdict, and enter a nonsuit; or, if the sheriff has no legal right to 
enter such nonsuit, then that the defendant may move the Court of King's 
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Bench, in next term, to set aside the verdict, and enter a nonsuit. — At the Cmn. Pleat, 
11th county court, holden, &c., on the 7th December, 1836, rule for nonsuit ^ >^^r^ 
refuaed. — 19th Decern^, 1836. Costs taxed at 12/. 9«. 6rf. ^""V'^* 

SWETTENHAM. 

Stephen, Seijt.» obtained a rule nisi, calling on the plaintiff below to shew 
cause fdkj this transcript of die proceedings below, should not be reminded to 
the sheriff, to be amended according to the fscts of the case, if the pleadings 
therein r ef e r red to were delivered or set forth at length; or why die sheriff 
should not certify the practice of the cotmty court, and she^ what forms of 
pleading were, by the practice of that court, understood to be expressed by the 
said entries. It was suggested, that, as the proceedings were returned, it was 
impossible for the plaintiff above to shew, that the debt which had been re- 
covered, was not incurred within the jurisdiction of the county court; and 
WUiiams v. Lord Bagot(a) was cited, where the Court of King's Bench or- 
dered an inferior court to amend its record, according to the fads of the case, 
after an imperfect record had been annexed to a writ of error. 

Jervis and R, V. Richards shewed cause, upon an affidavit, which stated, 
that it was not the practice in the county court to enter any of the proceedings 
at length; and that it was not usual to file or deliver any declaration; that by 
the entry, " Did grant to pay," is understood the old form of conceafit sohere, 
formerly used in the local courts of Wales, and well known to run in a form 
containing the words, " and within the jurisdiction of this court. — ^The matter 
stated in the affidavit is an answer to this application. If a declaration is ne- 
cessary, it is the duty of the plaintiff to prepare it ; but the sheriff is not bound 
to expand the proceedings. [Tindal, C. J. — ^The sheriff tried this cause, upon 
the faith that something more was to be done. CoUman, J. — ^It is a common 
practice among magistrates to take mere minutes of their proceedings, and to 
put them into form afterwards.] The Court has no power to order a bad 
record to be amended; and if the declaration is incorrect, then it will be to the 
injury of the defendant in error. 

TiKDAL, C. J. — If this had been returned in the shape of a record, we 
should not have interfered; but this is obviously a mere note of what passed 
in tiie court below. This application is analogous to alleging diminution in a 
writ of error, where the party prays a writ to the justices who certified the 
record, to certify the whole of it. But as the defendant below is not entitled 
to allege diminution in this case, this rule must be made absolute, on pay- 
ment of costs. 

Park, J., Bosanquxt, J., and Coltman, J., concurred. 

Rule absolute (6). 

(«) 4 Dow. it Ry. 315. court, Tidd's Forms, 574, 9tli ed. Dunn 

(6) See a fonn of a declaration in a county v. Crump, 3 Lrod. Sc Bing. 'SOU. 
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^*9^ Staley v. Long. 



Ait««llj Ml' ^fALFOURD, Seijt., oLtained a rule nisi, calling upon the plaintiff to shew 

wf^ta hi an cause why the postea which had heen delivered to him, should not be de- 

tiUcd to the livered to the defendant ; to enable him to proceed with the taxation of costs in 

rauodjr oi the an action of trespass, for breaking and entering the plaintiff's close. The de- 

Nitv»h«K, in fendant pleaded, first, Not Guilty ; secondly, that the plaintiff was not pos- 

y*^*?* • **''• sessed of the close; and, thirdly, a right of way over the locus in quo; upon 

riiittinK da. which issues were joined. A verdict was found for the plaintiff on the first and 

JJ**Jp'|.^^l^ second issues, with one shilling damages ; and for the defendant on the third 

fi«intii^on Not issue. 
iiUtjr, and on 

iKe pvopeny in Ludlow, Scrjt., shewed cause. — The question is, whether, as the plaintiff 

(htcWe ; and a |jag recovered damages upon two of the issues, he is not entitled to the cus- 

^cndani on tody of the postea. lliere can be no difference, in principle, between a vcr- 

fTlSof **'*** ^^^ ^^^ ^ thousand pounds and for one shilling. In Smith v, Edwards (a), 

•vtff the it was broadly laid down by Coleridge, J., that, if the plaintiff succeeds, and 

w^Md that recovers damages on part of his cause of action, he is entitled to have the 

thtpoatea postea delivered to him. [Park,i. — In contemplation of law, the postea rc- 

Ottsnt to have .1 

bm delivered ^^^^^ »^ court.] 

to the defto- 

^*'"** Talfourd, Seijt., contrii. — ^Tlie plaintiff has refused to produce the postea to 

the prothonotary, to enable him to tax the costs; and, as the costs to be re- 
ceived by the defendant exceed the amount of the plaintiff's costs, the plaintiff 
is interested in delaying the progress of the taxation. It is evident that the 
real substantial issue in the cause has been found for the defendant (b). 

TiNnAL, C. J. — ^The plaintiff has recovered a verdict on the two first issues, 
and the defendant on the third, which establishes the right of way over the 
plaintiff's close. It is evident that the great burthen of expense at the trial 
would arise upon the issue found for the defendant, because it involved the 
substantial question between the parties ; and as the balance of the taxed costs 
must be very much in favour of the defendant, the plaintiff will be naturally 
slow in proceeding to tax the costs. It was a little slip on the part of the jury to 
give a shilling damages to the plaintiff, and it is because they have done so, that 
the officer of the court has thought that the plaintiff was entitled to the postea; 
but it seems to me, that the defendant is entitled to the custody of it; and this 
rule must be made absolute. 

Park, J., concurred. 

fiosANQUBT, J. — ^The plaintiff will be entitled to his costs on the first and 
second issues, which were unnecessarily put upon the record; but, as the de- 
fendant substantially succeeded in the action, the postea has been improperly 
delivered to the plaintiff; and this rule must be made absolute. 

CoLTMAN, J. — ^Tlie postea ought to have been delivered to the party who 
substantially succeeded in the action. 

Rule absolute. 

{a) 1 Har. & Wol. 4D7, (b) See Knight v. ll'nore, ante, p. I. 
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Doe (1. Daffey v. Sinclair. 

\JANSEL applied for the discharge of a prisoner, under 48 Geo. 3, c. 123> 

who had been in prison for more than twelve months, for the damages 

and costs of an actioaof ejectment. The damages were one shilling ; costs, 2/. ; 

and increased costs, 245/. 19«,, making,, altogether,. 248/.;. for which sum. the 

defendant had beea taken: ia execution. 

BtUi appeared to shew cause in the first instsmce. — In Doed. TKrelfaUv. 
Ward{a), it was certainly held^ that a prisoner in custody oa a judgment in 
ejectment wa& entitled to the relief given by the statute; but there the costs 
were less than 20/. But Doe v. Reynolds [b) is an express authority, that, in 
aoch m case, the statute does not apply; and Lord Tenterden^ C. J., says, " I 
am of opinion, that this is not a case within the statute. The object of the 
statute was, to relieve persons in execution upon a judgment for a debt or- 
damages. Here the defendant is in execution for the costs of an ejectment. 
The object of a party instituting such a proccediu^j is,, to recover the posses-^ 
sion of land, and not any debt or damages." This case was not cited in Doe 
i, TbrelfaU v. Ward(ay 

TiNDAL, C. J. — The words of the statute are decisive. It applies " to al^ 
persons ia execution, upon any judgment, for any debt or damages not exceed- 
ing the sum of 20/., exclusive of the costs recovered by such judgment." Thfr 
rule must be absolute. 
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Park, J., BosANQUBT,.J.^andCoLTMAN, J., a^eed. 



Rule absolute (</)- 



ia) 2 NT. A Welt. G5. 
(6) iOB..|r Ck^cts. 46i. 



(//) Sec .Uso Doe d. , 1 Dowl. P. C. (5y. 



CuMS V. KlllK. 

A RUL£ had been obtained to set aside a judgment, upon atHdavits which 
disclosed the following facts: — 
On the 13th of March, the defendant in the action was served with a 
writ of summons in dtbt; and, on the 21st o( March, notice of a declaration tn 
assumpsit for goods sold and delivered, was served, with a notice to plead. 
On the 25th of March, the defendant's attorney wrote to the plaintitT's 
attorney to inform him, that the defendant intended to pay the debt and costs, 
and requiring to know how the action then stood ; but no answer was re- 
ceived. Judgment for want of a plea was signed on the 10th of April, m debt. 

Addison shewed cause. — The defendant ought to have applied to set aside 
the dedara^ioDy fur irregularity ; and the letter of the 25th of March amouated 

defendant might have expected to receive notice of a 



HfUy 4. 
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Coth» PUiu, to a waiver of the irreg^arity complained of« In Smith v. Clarke {a), it watf 
held, that interlocutory judgment could not he set aside, hecause the notice of 
declaration was unnecessary. Ruity v. ArJmr{b). 

Tin DAL, C. J. — ^When the defendant's attorney saw a declaration in as- 
sumpsit, he might reasonably suppose that execution would not issue, until a 
writ of inquiry had issued; and he might have been contented to wait, until he 
received notice of its execution. The plaintiff's attorney does not answer the 
letter of the 25th of April, to inform him how the proceedings then stood. 
The rule must be made absolute, the defendant undertaking not to bring any 
action. 

BoBAMQiTST, J., Eud CoLTM AN, J., concuTred. 

Rule absolute. 

(a) 3 Dow. P. a 218. (fi) 2 Dow. P. C. 36. 
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Beale and another v. S. Saunders and C. Saunders. ^^""^ 7 

A SSUMPSrr upon an implied agreement, to repair a certain brewery and |JJ'g^"i™'*'^*» 

premises, called the Wheat Sheaf Brewery, The first count of the stated, that the 

declaration stated, that the defendants had become and were tenants to the b^o'Ijf^nd***^ 

plaintifis, of a certain brewery and premises, situate, &c. ; and, in consideration were tenant! 

thereof, they undertook and promised that they, the said defendants, should ^^\ brewer?, *' 

and would, at their proper costs and charges, from time to time and at aU •"«! in conaidc- 

times thereafter, during their said tenancy, well and sufficiently repair, uphold, t|,ey undertook 

support, and maintain, mend, and keep, the said brewery and premises, and ^ repair '^e^ 

ail and singular the erections and buildings then erected and built, and there- that the defen. 

after to be thereon erected and built, in, by, and with all and all manner of gnS^rmU^ 

needful and necessary reparations and amendments whatsoever, when, where, the pre- 

and as often as need or occasion should require, (fire, which might happen to l^^n^ousand 

destroy the said premises or any part thereof, only excepted). That the de- prosiimied. 

fendants were and continued tenants of the said brewery and premises, to the taken for the 

plaintiff's, sub- 
ject to a special caRe, which stated the following facts:— In 17^9, a lease of the premises in 
aucfttion was made to one Uppom^ by a tenant for life, for a term which expired in 1830 ; and 
lat lease contained a covenant from the lessee to repair the premises. Samuel Sander§ became 
the assignee of the lease, and in I7U5, he made an under-lease at an improved rent, and 
Samuel Sandert^ during his life-time, and the defendants, after his death, paid the rents 
reserved in the lease of lyfiQ, until 1827 ; and received the improved rent, payable under the 
lease of 1796, until 1830. The plaintiffs were assignees of the rt version, and, in 1830, the 
premises were in a very dilapidatcid state ; but it was then ascertained, that the lease of 1709, 
was void, because the tenant for life had exceeded his power of leasing. Ileld^ first, that as ail 
the parties had treated the lease as being valid, the defendants were bound by the terms of it ; 
and that they were liable to pay such an amount of damages, as would be sufficient to put 
the premises in repair at the expiration of the term ; and that the declaration disclosed a suffi- 
cient consideration to support the promise ; also, that the defendanis were liable to pay the 
rent reserved in the lease of 1709, until its expiration, but that they were not liable for rent or 
dilapidHtions afler 1830. 
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plaintiffs, for a long space of time, to wit, from the time of making of ^ 
said promise and undertaking hitherto ; nevertheless, that the defendants did 
not, nor would, after the making of their said promise and undertaking, well 
and sufficiently repair, uphold, support, maintain, mend, or keep, the said 
hrewery or premises, in, hv, and with all, and all manner of needfiil and 
necessary reparations or amendments, (fire only excepted) ; hut, on the con- 
trary thereof, the defendants, after the making of their said promise and 
undertaking, and during the continuance of their said tenancy, to wit, on the 
day and year aforesaid, and from thence hitherto, wrongfully and unjustly 
suffered and permitted the said hrewery and premii^es to be ruinous, broked 
down, prostrated, and destroyed, and the same to remain and continue so 
ruinous, broken down, prostrated, and destroyed. There was a second county 
for use and occupation of the same premises, and upon an account stated. 
The defendants pleaded the general issue, and three other pleas traver&ing the 
allegations, in the first count, but no question arose on the pleas ; if any 
question should turn upon the declaration, or the form of it, or upon the pleas, 
they were to be deemed part of this case, and might be referred to accord- 
ingly. The cause was tried before Tindal, C. J., at nisi prius, at the sittings 
after Hilary Term, 1836, when a verdict was found for the plaintiffs, subject 
to the opinion of this court, on the following case : — 

TheophUus Salway, being seized in fee of the premises in question, on the 
12th August, 1756, by his will devised the same to his brother, Richard 
Salway, for life : remainder to his first and other sons in tail ; remainder to 
the Rev. Dr. Thomas Salway for life; remainder to John Salway, son 
of the said Thomas Salway, for life; remainder to the first and other 
sons of the said John Salway, wilh remainders over ; and which said devise 
contained the following power of leasing: — "that it shall be lawful for 
the said several tenants for life, when and as they shall respectively 
come into possession of my said estates, by virtue of the limitations 
aforesaid, to make leases thereof, for any term or number of years, not 
exceeding 21 years, at the best improved rents that can be gotten, without 
taking any fine for making the same ; so as such leases be made to take place 
in possession, and do contain usual covenants ; and I further empower the 
said tenants for life, when they shall respectively come into possession of my 
said estates, as aforesaid, to make leases of houses or ground in London, or 
the county of Middlesex, for any term or number of years, not exceeding 61 
years, for the purpose of building, rebuilding, or substantially repairing the 
said estates ; but without taking any fine, and so as there be reserved thereon 
the best rent that can reasonably be got, according to the nature and circum- 
stances of the case, and so as such leases do contain all proper and reasonable 
covenants. 

TheophUus Salway, after thus making his will, died on the Ist May, 1760; 
and Richard Salway, his brother, the first devisee for life, became possessed of 
the premises in question, under the said devise. On the 19th July, 1763, by 
indenture of lease of that date, the said Richard Salway demised the premises 
to one James Whalley, for the term of 21 years, at the yearly rent of 5/.; 
and afterwards, by indenture of lease dated the 6th July, 1769, made between 
the said Richard Salway, of the one part, and George Uppom and Thomas 
Main, of the other part, after reciting the indenture of lease dated the 19th 
day of July, 1763, and that by several mesne assignments, the term thereby 
granted had become vested in one George Wheeler, who had died ; and that it 
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tben tbe property of his execators and executrix, who, by indenture of com. Pkas. 
\taae dated the 29th Jtmuary, 1768. had demised the said premises, with the ^^^^^^ 
hoildings thereon, to the said George Uppom and Thomas Main, for the residue „. 

of the said term of years, at the yearly rents, covenants, and agreements, in Sanders. 
the underlease, last aforesaid mentioned; and also reciting, that the said 
George Uppom and Thomas Maim, since the granting of the said lease to 
them, had erected several buildings on the said premises ; and that, for the 
better carrying on of their trade of soap-boilers, they intended to erect several 
other buildings. It was witnessed, that the said Richard Salway did demise 
and let the said premises unto the said George Uppom and Thomas Main, their 
executors, administrators, and assigns; to have and to hold the same to 
them, their executors, administrators, and assigns, from the end and expi- 
ration of the term of 21 years, mentioned in the said hereinbefore recited 
indenture of lease, granted by Richard Salway to James Walley, for the term 
of 4G years, from thence next ensuing ; yielding and paying, therefore, yearly 
and every year, during the said term of 46 years, thereby granted unto the 
said Richard Salway, his executors, administrators, and assigns, the yearly 
rent or sum of 10/.. free of all deductions, by half yearly payments, on the 
2Dth March and the 29th September, every year ; the first payment to begin 
and to be made on the 29th September, next following the end and expiration 
of Che said term of 21 years, granted by the said Richard Salway, to the said 
James Whalley ; and the said George Uppom and Thomas Main for themselves. 
their executors, administrators, and assigns, did thereby covenant and grant 
to and with the said Richard Salway, his heirs, executors, administrators, 
and assigns, that they, their executors, admlaistrators, or some of them, 
should and would, at their or some or one of their proper costs and charges. 
from time to time, and at all times thereafter, during the said term, well and 
sufficiently repair, uphold, support, sustain, maintain, pave, purge, scour, 
deanse, empty, mend, and keep the said piece or parcel of land, and all and 
singular the erections and buildings then erected and built, or thereafter to be 
ejected and built, on the said premises, with the appurtenances thereinbefore 
demised, and every part and parcel thereof, in, by, and with all and all manner 
of needful and necessary reparations, support, paving, purging, scouring, 
cleansing, emptying, and amendments, whatsoever, and that wben, where, 
and as often as need^or' occasion should be and require ; and the said piece or 
parcel of land with the erections and buildings thereon erected and built, or 
to be erected and built, and other the premises being so well and sufficiently 
repaired, supported, paved, purged, scoured, cleansed, emptied, and amended, 
at the end of the said term, or other sooner determination of that demise unto 
the said Richard Salway, his executors, administrators, and assigns, should 
and would peaceably and quietly leave, surrender, and yield up, (fire which 
might happen to destroy the said premises, or any part thereof, only excepted.) 
Richard Salway died on the 25th July, 1775, and John Salway, (the Rev. 
Doctor TTiomas Salway being dead,) became seized of the premises, as tenant 
for life ; remainder to his first and other sons in tall as aforesaid : the said 
Johm Saiway joined with his son, Richard Salway, in May, 1795, In suffering 
a common recovery of the said premises ; and, by indenture dated 15th of May, 
1795. it was declared, that such recovery should enure to the use of the said 
J^in Sahpay for life, with remainder to the said Richard Salway, his son in 
&e. On the 10th June, 1803. the said John Salway died, and on the 14th 
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Com, Pleat, January, 1 825, the said Richard Salway, being seized in fee, as aforesaid, of 
the premises, by his will devised the same to the pUdntifis, upon certain trusts 
in the will mentioned, and nominated them his executors. On the 10th 
February, 1825, the said Richard Salway died. 

The lease of 1763, aforesaid, and the term of 21 years thereby created, and 
the indenture of 1769, aforesaid, and the term alleged to have been thereby 
created, as aforesaidi afterwards vested in one Samuel Sanders, by assignment. 
By indenture, dated 28th September, 1795, made between the said 
Samuel Sanders, of the one part, and John Oxley and Frederick Teush, of the 
other part ; reciting that, by an indenture of lease dated 5th September, 1781, 
it was witnessed, that in consideration of 150/., and for other the con- 
siderations therein mentioned, the said Samuel Sanders did demise and 
lease to James Haig, John Haig, and John White, the premises in question ; 
to hold the same from Michaelmas, then next, for 14 years, under the yearly 
rent of 76/., payable quarterly, with a proviso, to grant a further lease at the 
expiration of the said term, upon certain terms, and reciting, that the right of 
renewal had become vested in the said John Oxley and Frederick Teusk, who 
had requested the said Samuel Sanders, to grant them a lease for the term of 
40 years, to be computed from the day of the said indenture of lease, which 
the said Samuel Sanders had agreed to do ; and also, to grant them a further 
term of eight years and three quarters therein. 

It is by the said indenture of the 28th September, 1795, witnessed, that in 
consideration of 372/. to the said Samuel Sanders paid, the said Samuel Sanders 
did demise the said premises unto the said John Osley and Frederick Teusk, 
with the buildings, then or thereafter to be built thereon ; to hold the same unto 
the said John Oxley and Frederick Teush, their executors, administrators, and 
assigns, for the term of 34 years and three quarters, from Michaelmas then next, 
at the yearly rent of 76/., which said last-mentioned lease contained a covenant, 
from the lessees, that they would repair the premises during the term, and 
quietly yield up the possession thereof, at the expiration thereof, with certain 
fixtures. The lease also contained a power of entry for the said S. Sanders, to 
view the state of the repairs, and a proviso, that if default should be made in 
doing repairs after notice, or in observing the covenants, then that the said 
iS. Sanders might re-enter, and eject the occupier of the premises. 

The said Samuel Sanders received the said rent of 7 St. annually, until lus 
death, which happened on the 10th July, 1815 ; the defendants received the 
said rent of 76/., from that period until Lady day, 1830. 

The said Samuel Sanders, deceased, paid the rent of 10/. reserved by the 
indenture of lease of the 6th July, 1769, from the year 1794, until his death; 
and the said defendants afterwards paid the said annual rent of 10/. to the 
said Richard Salway, until the death of the said Richard Salway in 1825, as 
aforesaid ; and they afterwards paid to the plaintiffs the said rent, from that 
period until Christmas, 1827, since which time they have not paid any rent 
for the said premises. In 1 828, one Ayres, who was then in possession of 
the said premises, began to pull down and destroy the buildings thereon, then 
erected. About February, 1829, one Burton got possession of the premises, 
and all the said buildings have since been totally annihilated and destroyed, 
and the place is now in the same state. 

The question for the opinion of the Court is, whether the plaintiff are or 
are not entitled to recover upon both or either of the counts of the said de- 
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damntion ; and if the Court shall be of opinion, that the plaintiffs are so 
entitled, then, inasmuch as the amount of damages is to be settled and 
determined by an arbitrator, named by the parties, another question for the 
opinion of the Court will be, upon what principle the said damages dudl be 
calculated. 
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Arckbold, for the plaintiffs. The lease of 1769 was not duly made under 
the power of leasing, given by the will of Richard Salway, It was, therefore, 
Toid, and the plaintiffs cannot now maintain covenant upon it (a) ; Doe d. 
Pmliemey v. Cavan [b). But as the premises were held over, the defendants 
irill now be treated as tenants from year to year, and as such they are liable to 
repair these premises. Here there has becm both permissive and commissive 
wasle. By the stat. of Ghuceiter, 6 Eklw. 1, the lessor may have an action 
of waste, or upon the case in the nature of waste, against the lessee, if he 
permits the hofkse to be out of repair. Lit. sec. 67 ; and although a tenant at 
win would not be liable. Lit. sec. 7 1 , yet a tenant from year to year, is within the 
meaning of this statute, 1 Saund. 323 b. In Gibson v. Wells (d), where it wta 
held th^ an action did not he for waste, the waste was permissive and not 
oommifiStTe, and the party sued was only tenant at will. Brown v. Crump (e) 
came on upon demurrer, and the plaintiff had not alleged any special agree- 
ment to take the farm, upon terms which the law would not imply, without a 
qpecial custom or agreement ; and it was not finally decided, but the plaintiff 
had leave to amend. Heme v. Bembow (/), is an authority to shew that the 
deliendants may be liable upon an implied assumpsit. Secondly, the defen« 
dants are liable to all the terms which are to be found in the covenants of the 
lease of 1769. All parties have acted upon that lease, as if it were valid ; the 
defendtots and the previous assignees paid the yearly rent of 10/. ; and when 
Samuel Sanders granted the under leases to Oxley and Teush, the covenants 
entered into by them, are similar to those which are contained in the lease of 
1769 ; and, under those covenants, the defendants will be entitled to sue the 
as si gn ee s of Oxley and Teush. There are several authorities to shew that the 
defendants are bound by the terms of the void lease. In Doe d. Rigge v. 
Beil(g), it was decided, that if a landlord lease for seven years by parol, and 
agree that the tenant shaU enter at Zjady Day and quit at Candlemas, though 
the lease be void by the statute of frauds, as to the duration of the term, 
the tenant, nevertheless, holds under the terms of the void lease. So in 
Richardson v. Giffbrd (A), where it was proved, that the defendant took a 
bouse, by a written agreement, for three years and a quarter, and engaged to 
keep the premises in good repair during the time they should be in his occu- 
pation^ but the agreement was neither stamped as a lease, nor signed by the 
parties, it was held, that the defendant was bound by the covenant to repair, 
tboogh the agreement was void as to the duration of the term ; and in that 
esse, the defendant was also held Hable upon a count in assumpsit, which 
stated that, in consideration that the defendant had become tenant to the 



(a) In a fonner action, the plaintiff^ de- 
clared on the covenant contained in that 
lease ; but the defendants having^ demurred, 
Upon the ground that the lease was not 
executed in pursuance of the power, the 
plauitifl& discontinued the proceedings, and 
WKiyfat the present action. 



(i) 6 T. Rep. 567. 
(f/) 1 New. Rep. 290. 
(0 1 Marsh. 567. 
(/•)4Taunt 764. 
('n) 5 T. Rep. 471. 
{h) 1 Ado. & £lli>, 53. 
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plaintifTs, upon the terms that he should keep the premises in tenantablb 
repair, the defendant agreed so to keep them in repair during the tenancy. 
As to the mode of computing the damages, the plaintiffs are entitled, under 
the second count, to recover rent at the rate of 10/. per annum, from Christmas ,. 
1827, when the last payment was made, up to the 19th of July, 1830, when, 
the supposed lease of 1769, expired; and from that period, until the com- 
mencement of the action, the plaintiffs are entitled to recover such a sum of 
money as the premises would have let for,, if they had been yielded up im 
good repair in July, 1830. 



Wightman for the defendants. — It may be assumed, for the purpose of 
argument, that the defendants held under all the terms of the lease of 1769^ 
but if that were so. the declaration would be insufficient to charge the defen- 
dants. It merely avers that they, the defendants, became tenants to the 
plaintiffs, and that, in consideration thereof, they undertook to repair the 
premises. But that consideration is not sufficient to support the promise. 
The defendants are tenants at will, or, at most, tenants from year to year, 
and the only obligation which the law implies under such a holding is, that the 
premises shall be used in a tenant-like manner. But the law will not imply 
a contract to keep them in repair. Anworth v. Johnson (i), Torriano v. 
Young (k). Horse/all v. Mather (l). A declaration is never framed as this 
is, when such liabilities as this case discloses, are sought to be enforced (m). 
[Tindal, C. J. — We are to look at all the facts in the case : this would be a 
proper argument in arrest of judgment.] If the facts of the case are not 
sufficiently shewn in the declaration, to make the defendants liable in this 
action, they are entitled to urge the objection, as if this were a motion in 
arrest of judgment. This is an antecedent consideration which is clearly, 
insufficient ; and no executory contract to repair, is alleged in the declara- 
tion. Broum v. Crump (n) is an express authority. There a declaration that, 
in consideration that the defendant had become tenant to the plaintiff of a 
farm, the defendant undertook to make a certain quantity of fallow, and to 
spend 60/. worth of manure every year thereon, and to keep the premises in 
repair, was held to be insufficient ; because, these obligations did not arise out 
of the bare relation of landlord and tenant. Gibson v. Wells (o), and Heme 
V. Bembow (p), are authorities to shew that an action on the case does not lie 
for permissive waste. Here the declaration charges the defendants with permis- 
sive waste, but the facts shew commissive waste. Nor is any connexion shewn 
in the case between Samuel Sanders, who died in 1815, and the defendants. 
The only facts which affect them are, that they paid and received the rents of 
the premises after his death ; but it is not stated in what character or under 
what circumstances these acts were done. [Tindal, C. J. — ^A very strong infer- 
ence is raised, that they claimed an interest in the premises.] It is stated that, 
in 1828, one Eyers pulled down the buildings, but how Eyers came into pos- 
session does not appear ; for any thing which is stated, he might have been 
assignee. Why are the defendants to be held liable for the acts done by 



(0 6 Car. & P. 2V), 
{k) 6 Car. H, P. 8. 
h) Holt's N. P. C. 9. 
\m) See 2 Chitty, on Pleading, 193, note 
(Af), Cth ed. 



(ii) 1 Marsh, 507. 
(o) 1 New Rep. 290. 
(;») 4 Taunt. 764. 
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ISyret ? — ^At all events, the defendants cannot be held to be liable for any of Com, Pleat. 
the damages which are alleged to have been sustained after July, 1830, when 
the leaae expired. There is nothing stated from which it can be inferred, 
that the defendants held over after the expiration of the term. 

Archbold in reply. — ^There ought to have been a special demurrer, if the 
form of the declaration were objected to, and then the plaintiffs would have 
had leave to amend, if an amendment were necessary. But now the Court 
is required to give an opinion upon all the facts which are stated in the case. 

TiKDAL, C. J. — The way in which this case ought to be considered, is this, 
that the defendants are found in possession of the premises, under a lease which 
IS void, in consequence of not having been made in pursuance of the power con- 
tained in the wiU of Theophilua Salway, It appears that the defendants and 
one Sanmel Sanders had for several years paid the rent reserved by that lease ; 
and the consequence is, that though the lease was void, they must be taken to 
have held the premises subject to the terms and conditions specified in it. 
Therefore, we get rid of the difficulty which has been raised by the defendants' 
•counsel, namely, that a tenant from year to year, is not liable for permissive 
waste. The original lease was granted in 17G3, and then another lease to 
expire in 1830, subject to a yearly rent of 10/. It is stated in the case, that 
^rst, the original lessee, then Samuel Sanders, and afterwards the defendants, 
paid the rent of 10/. until 1827 ; and also, that Samuel Sanders made an 
onder lease of the premises, at an improved rent in 1795, and that the defen- 
dants received that improved rent until 1830. Putting these facts together, 
the fair inference is, that the defendants considered that they were going on 
under the terms of the lease of 1769 ; and, therefore, I am of opinion, that 
the first count of the declaration is made out in evidence, and there must be 
a verdict for the plaintiffs. Powley v. Walker (q) is an authority to shew that 
the mere relation of landlord and tenant, is a sufficient consideration for a 
promise to manage a farm in a husband-like manner. It is clear, that the 
mvestigation of the damages can extend no further than to July, 1830. 
If strangers have entered since that period, the defendants are not liable for 
their acts. As to the damages to be recovered under the second count, it 
appears that the defendants have continued to receive the improved rent of 
70/. until the term of 1795 expired, and that they have paid the rent of JO/, 
until 1827. They are, therefore, liable to pay 30/. for the remaining three 
years* rent, up to 1 630. 

Park, J. — Although this lease of 1769 was void, the defendants must be 
taken to have held under the terms contained in it, just as if the lease had 
been valid. It is similar to the case of a party who holds over, after a lease 
has expired. As to the amount of rent to be received, I agree that it must 
be calculated up to the expiration of the term ; and the repairs must also be 
calculated according to the damages which were sustained at the same period. 
I entirely concur in the decision of Powley v. Walker {q), 

Vaughan, J. — Doe d. Rigge v. Bell{r)f is a very strong authority in favour 



(9) 5 T. Rep. 373. 



(r) 5T. Rep. 471. 
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Com. Pleat, of the plaintifTs. This is not unlike the common case of a tenant remaining 
in possession of premises, upon the same terms as are contained in a lease 
which has expired. 



Beale 

V, 

Sakders. 



CoLTMAN, J. — I am of opinion, that the plaintiffs have a substantial 
ground of action, upon which they are entitled to recover. The defendants 
must be treated as holding mider a void lease, which all parties have treated 
as a vaUd lease. Although an action of covenant could not be maintained, 
yet, as the defendants continued to occupy the premises, on the terms con- 
tained in the lease, the plaintiffs are entitled to have the premises delivered up 
to them, at the expiration of the term, in the state provided for by the cove- 
nants. A further question arises, as to the sufficiency of the declaration, which 
b not free from some doubt and difficulty ; but I think, considering the ob- 
jection as taken after verdict, that the declaration is sufficient. Cases have 
been cited to shew that, although from the mere relation of landlord and 
tenant the law will imply certain liabilities ; yet, that it is doubtful whether 
more will be implied than that the premises shall be used in a husband-like 
manner. Here it is expressly averred, that the defendants had become and 
were tenants to [the plaintiffs. The only objection taken to the declaration 
is, that it is founded on a past consideration, but this is a continuing valuable 
consideration ; and I cannot sec why it may not be sufficient to support an 
express promise to repair, although it may not be sufficient to support an 
impUed promise. 

Judgment for the plaintiffFs. 



JtaieB. 



D'Oyley V. Roberts. 



In ATI action 
for slander, by 
an attorney, 
the declaration 
stated that the 
defendant pub< 
lithed of and 
eoncemtng the 
plaintiff*, and 
of and concern 
ing him in the 



CLANDER. The declaration stated, that the plaintiff was a person of good 
name and credit, and that he was an attorney of the King's Bench, and 
had always, and still did, use, exercise, and carry on, the profession and 
business of an attorney, with honesty, integrity, credit, and reputation, 
and had not ever been guilty, or, until the committing the grievances by the 
defendant, as thereinafter mentioned, been suspected to have been guilty of 
the fraud, dishonesty, or misconduct, as thereinafter mentioned to have been 
wajr of hit pro. charged or imputed to him, by the defendant ; by means of which said premises 
word*,*'* He ^^ plaintiff^ had acquired the esteem and good opinion of his clients and 
iI?*jlS2^"*^^ neighbours, to whom he was in an3rwise known : and also, by reason of the 
and has been aforesaid premises, the plaintiff*, in the way of his said profession and bosiness, 
Sffth'^cou'**** ^^^ *^y *^^ honestly acquiring great gains and profit therein ; yet the de- 
9X Doneatter;^ fendant, well knowing the premises, but greatly envying, &c., and contriving, 
dence that^the ®^^ fabely and maliciously intending, to injure the plaintiffT in his aforesaid 
plaintiff' was good name, fame, and credit, and to bring him into pubhc scandal, infiEimy, 
beTat horse. ^ <^^ disgrace, with and amongst his clients and neighbours, and to injure the 
»ces,andthe plaintiff* in his said profession and business of an attorney, as aforesaid ; and 

the words were to cause it to be suspected and believed, by those cUents and neighbours, that 

not spoken of 

him as an attorney, but that the slander had a tendency to injure him morally and professionally. 

A verdict was found for the plaintiff, and a rule nin having been obtained to enter a nonsuit, 

the Court /«eitf,that the defendant was not entitled to a nonsuit, but they arrested the judgment. 
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the plHintiff had conducted liimself improperly, fraudulently, and dishonestly, 
and to vex, harass, oppress, and impoverish, and wholly ruin, the plaintiff, 
heretofore, to wit, on, &c., in a certain discourse which the defendant then 
had, of and concerning the plaintiff, and of and concerning him in his said 
profession and business, in the presence of divers good and worthy subjects 
of oior lord the now king, then, in the presence and hearing of such subjects, 
falsely and maliciously spoke and published, of and concerning the plaintiff, 
and of and concerning him in the way of his said profession or business, the false, 
scandalous, malicious, and defamatory words following, that is to say. He 
(meaning the plaintiff) has defrauded his (meaning the plaintiff's) creditors, 
and he (meaning the plaintiff) has been horsewhipped off the course at Doncaster, 
By means of the committing of which said several grievances, by the defen- 
dant, as aforesaid, the plaintiff had been and was greatly injured in his afore- 
said good name, fame, and credit ; and also greatly injured in his said pro- 
fession and business, and brought into pubUc scandal, infamy, and dis- 
grace, with and amongst his clients and neighbours, insomuch that divers 
of these cHents and neighbours had, on account of the committing of 
the said grievances, suspected and believed, and still did suspect and be- 
lieve, the plaintiff to be a person guilty of fraud and dishonesty, and to have 
acted improperly and dishonestly in his said profession and business of an 
attorney* as aforesaid ; and had, by reason thereof, wholly refused to have 
any acquaintance or discourse with the plaintiff, or to employ or have any 
transactions with him in the way of his profession or business, as they were 
accustomed before to have, and otherwise would have had : and, in particular, 
by means of the premises, one, who before the committing of the said griev- 
ances had been accustomed to retain and employ the plaintiff in his said pro- 
fession and business, and who would otherwise have continued to retain and 
employ him in his said profession and business, for profit and reward to the 
plaintiff, in that behalf, had from thence hitherto, ceased to retain and employ, 
and would not thereafter retain and employ, the plaintiff in his sud profession 
and bnuness ; and, by reason of the premises, the plaintiff had been greatly 
vexed, &c., and had lost great gains in his said profession, to the damage, &c. 

Plea — ^not guilty. 

At the trial, before Parke, B., at the last Gloucester assizes, the plaintiff 
proved the speaking of the words by the defendant, but failed in giving 
evidence of any special damage. It appeared that the plaintiff was an 
attorney, but that he frequently attended races and steeple-chases, where he 
was accustomed to bet, and sometimes to ride a race himself. The learned 
judge left two questions to the jury : first, whether the words were spoken of 
the plaintiff as an attorney ; and, secondly, if they were not, whether the 
slander had a natural tendency to injure him in his business as an attorney. 
The jury found that the words were spoken of and concerning the plaintiff, 
but not of and concerning him in his business of an attorney ; and that the 
words had a natural tendency to injure him morally and professionally. 
A verdict was entered for the plaintiff, with 50/. damages. 



Com, Pleas. 
D'Oylev 

V, 
ROBLRTS. 



Crodson obtained a rule nisi to enter a nonsuit, in pursuance of leave re- 
served: upon the ground that the words were not actionable in themselves, 
and that, as the jury had found that they were not spoken of the plaintiff as 
an attorney, the action could not be maintained. 



Roberts. 
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Com. Pfettt, Tal/ourd, Seijt., and Busby, shewed cause. — The defendant might have 
D^Otlky ^^n^^rred to that portion of the declaration, in which the plaintiff represented 
r. himself to be aggrieved in his character of an attorney, as in Wyatt v. Hani- 

son (a). But now, as the jury have found that the words were spoken by the 
defendant, and that they had a tendency to injure the plaintiff morally and 
professionally, the verdict must stand. A person who fills any office, is sup- 
posed to possess qualifications for performing his duties ; and the rule laid down 
in Onslow v. Home (5). is, that "words are actionable, when spoken of one in 
an ofiice of profit, which may probably occasion the loss of his office, or when 
spoken of persons touching their respective professions, trades, or businesses, 
and do or may probably tend to their damage." That rule was certainly 
qualified in Lumhy v. AUday(c). In that case. Bay ley, B., said, "Every 
authority I have been able to meet with, either shews the want of some general 
requisite, as honesty, capacity, fidelity, &c., or connects the imputation with 
the plaintiff's office, trade, or business." But this case comes within the latter 
part of that principle, because it is alleged that the words were spoken of 
the plaintiff as an attorney. [Tindal, C. J. — Here the jury have negatived 
that the slander was spoken of the plaintiff as an attorney.] In Stantcn v. 
Smiih (d), it was held to be actionable to say of a tradesman, " He is a sorry, 
pitiful fellow, and a rogue ; he compounded his debts at 5s. in the pound." 
although there was no colloquium of his trade. Whittington v. Gladwin (e), 
Southam v. Allen {f]. In 1 Vin. Abr, tit. Actions for Words, (S. a. 2.) it is 
said " that the words * you are well known to be a corrupt man, and to deal 
corruptly,' being spoke of a sworn attorney, are actionable, because it touches 
him in his oath, and also in the duty of his profession, whereby he acquires 
his living," 

Godson and W. J, Alexander, contrlL. — ^The latest authorities shew that this 
action cannot be maintained. In Ayre v. Craven {g), it was held that, in an 
action for defamation, for words charging a physician with adultery, it is not 
sufficient to state that the misconduct was imputed to the plaintiff in his pro- 
fession, but the declaration ought to set forth in what manner such miscon- 
duct was connected by the speaker with that profession ; and, therefore, where 
the declaration alleged that words containing such an imputation, were spolen 
of and concerning the plaintiff carrying on the profession of a physician, and 
of and concerning him in his profession, without more, judgment was arrested. 
If the defendant should not be entitled to a nonsuit, then, according to the 
decision in Lumhy v. Alldoy (c), the Court will allow the defendant to arrest 
the judgment. [Tindal, C. J. — I do not see that it would make any differ- 
ence to the plaintiff', if we were now to consider this as a motion in arrest of 
judgment.] The cases which have been cited, as to words spoken of trades- 
men, are not applicable. The plaintiff is not described as a money scrivener, 
but as an attorney ; and as such he is not liable to the bankrupt laws, nor is he 
necessarily supposed to have any creditors. In Richardson v. Allen (A), it was 
held, that to say of a man that he had defrauded a mealman of a roan horse 
was not actionable. 

(a) 3 B. & Ado. 871. (/) Sir T. Raymond, 231. 

(A) 3 Wilson, 186. {g) 4 Nev. & Man. 220; 2 Ado. A El- 

(c) 1 Tyr. 217. lis. 2. 

(<0 2 Lord Ray. 1480. (A) 2 Chitty, Rep. 657. 

\e) 6 b. & Ctess. 180. 



Roberts. 
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TiNDAL, C. J. — ^We must consider this case as if the rule were drawn up in Com, Pleat, 
the alternative for a nonsuit, or in arrest of judgment. I cannot see any DroVTKY 

ground for granting a nonsuit, because there was evidence to go to the jury. ^ r 

But if the verdict* were entered for the plaintiff, then I ain of opinion that the 
judgment must be arrested. The plaintiff was an attorney, and the decla- 
ration states that he carried on his business of an attorney, with honesty, in- 
tegrity, credit, and reputation. The rule to be found in Comyns's Digest, tit. 
Action upon the Case for Defamation, D. 27, is, *' that words not actionable 
in themselves, are not actionable when spoken of one in an office, profession, 
or trade, unless they touch him in his office. Mod. Ca. 202, Ray. 75." Now 
the words in this case are, " He had defrauded his creditors, and he has been 
horsewhipped off the course at Doncaster," These words have no reference 
or bearing upon the defendant's character, as an attorney, or in any other 
profession. It is contended for the plaintiff, that these words have a natural 
tendency to injure him in his character of an attorney ; that is true, but the 
same may be predicated in any case where words of abuse are uttered. This 
case falls within the principle laid down in Ayre v. Craven (k), and therefore 
the judgment must be arrested. 

Park, J. — I have always considered the principle laid down in Comyns's 
Digest to be correct. Here the words are alleged to have been spoken by the 
defendant, of and concerning the plaintiff in the way of his profession, but the 
jury have negatived that allegation. That being so, there are words of great 
abuse used by the defendant ; but not so severe as in many of the cases men- 
tioned, by Lord Denman, in the judgment in Ay re v. Craven (A:). There it 
is said, *' Some of the cases have proceeded to a length which can hardly fail 
to excite surprise : a clergyman having failed to obtain redress for the impu- 
tation of adultery (m), and a schoolmistress having been declared incompetent 
to maintain an action for a charge of prostitution (») ; such words were unde- 
niably calculated to injure the success of the plaintiffs in their several pro- 
fessions ; but not being applicable to their conduct therein, no action lay." 

y AUG HAN, J. — I am of the same opinion. When the jury found that these 
Words were not spoken of the plaintiff as an attorney, the defendant was enti- 
tled to a verdict. 

CoLTMAN, J. — I am of the same opinion. The only case cited, which 
Seems to me to support the argument for the plaintiff, is Stanton v. Smith (o), 
but that is a solitary case, at variance with previous and subsequent decisions. 

Rule absolute, to arrest the judgment. 

{k) 4 Nev. & MaD. 220; 2 Ado. & (n) Whartnn v. Brook, 1 Vent. 21, 

HllU, 2. (o; 2 Lord Ray. 1480. 

(*) Parrai t. Carpenter, Noy. 64, S. C. 
Cro. EUx. 502. 
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Com, Plmt, 
jHne\2. DeLEGAL V. HiGHLEY. 

for Muring a**" £)EMURRER.— The declaration stated that the plaintiff was a commission 
malicious merchant, and had always conducted himself honestly, &c., yet the de- 

to b?made*" fendant, well knowing the premises, but contriving and wickedly and malici- 

wjn« the ously intending to injure the plaintiff in his good name, fame, and credit, and 

a magistrate ^^ bring him into public scandal, infamy, and disgrace, and to vex, harass, and 

the defendant oppress him, on the 24th day of October, 1835, falsely and maliciously, and 

he caused the without any reasonable or probable cause whatever, caused and procured one 

charge to l)e j^^^, Henley to make before Henry Winchester, Esq., at the Mansion House, in 

and with a rea- the city of London, the said Henry Winchester then being mayor of the said 

mobable"cnus • ^^^' ^^'* * certain complaint, charge, and accusation, against the plaintiff, to 

and then the wit, that he, the plaintiff, then improperly detained two blank bill-stamps, hav- 

?o*8tate" what *"^ *^^ signature thereon respectively of the said Jolm Henley, and that he the 

that reasonable plaintiff had fraudulently obtained the said signature of the said John Henley 

cause was, and *^ ^^ ^^^^ blank bill-stamps respectively : and thereupon the defendant then 

certain facts falselv and maliciously, and without any reasonable or probable cause whatever, 
andcircuiD. ' • ,../« , ,, i-./y « 
stances were caused and procured the plamtiff to be, and the plamtin was thereupon sum- 
stated; upon moned to appear, and did on such summons, to wit, on the 26th day of 

special de:nur- . . . . , 

rcr, the plea October, necessarily appear at the said Mansion House, to wit, to answer the 

• ••■1 J M. X 

on llilf ground '^^^^^''s of the said complaint, charge, and accusation : and thereupon, to wit, 

that it was not on the day last aforesaid, the defendant falsely and maliciously, and without 

that^^Jie^etVn^ *^^y reasonable or probable cause whatever, caused and procured the said John 

dant had the Henley, to prosecute and continue the said complaint, charge, and accusation, 

the facts**and before the said Henry JVinchester, then being, &c., until the said Henry Win- 

circumstancfes chester, then being, &c., to wit, on, &c., having heard and considered every 

when the thing that was alleged and said, touching the said complaint, charge, and ac- 

made* ^^^ cusation, wholly acquitted and discharged the plaintiff therefrom, and then 

2. It is an dismissed the said summons; by means of which, &c. 

principlerupnn '^^ second count contained the usual introductory averments of character, and 

which the pri- stated that the plaintiff had been summoned to the Mansion House on the charge 

lishing a report made by Henley, as stated in the first count ; yet the defendant, contriving and 

of any judicial wickedly and maliciously intending to injure the plaintiff in his good name, &c., 

admitted to and to cause it to be suspected and believed, that he had been guilty of frau- 

•est, that such jjulently obtaining the signature of one John Henley, to two blank stamped 

strictly confined bills, and that he the plaintiff had been taken into custody on a criminal 

procMd?nK8 in charge, in respect of such fraud and misconduct, and to vex, harass, oppress, 

court, and must impoverish, and wholly ruin the plaintiff; on the 27th day of October, fiedsely, 

famaiory ob-" wickedly, and maliciously, did compose and publish of and concerning the 

servattons or plaintiff, and of and concerning the said proceedings, a certain false, scanda- 

any quarter lous, maUcious, and defamatory libel, containing the false, scandalous, mali* 

whatever, in 

addition to what forms, strictly and properly, the lef^al proceedings ; and a remark made by 

the clerk to the magistrate, forms no part of the proceedings which may be published. 

3. In an action for publishing a libel, which stated that the defendant had been charged 
with a fraud before a magistrate, the only justifications which the law admits, are, first, that 
the charge itself was a true charge; or, secondly, that the publication contained a true, full, 
and faithful account of proceedings in a court of justice ; and if such proceedings are published, 
the terms of the accusation should be stated, not merely the result of it ; because, if the terms 
in which it was preferred were stated, it might carry with it, iu own refutation or explanation. 
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cioiis» de&matoiy, and libeUoos matter foUoving. of and concerning the Coim Ptuu. 
plaintiff, and of and concerning the eaid proceedings of and before the said d^ legal 
H, Winchester, that is to sav, „ «*• 

HlOULBT. 

'• PoLiCK. Mansion House, — On Monday, Charles Delegai, Irish provision 
agent, 39, Clement's Lane, Lombard Street, was charged, before the lord 
mayor, with having fraudulently obtained the signature of John Henley, a youth 
under twenty years of age, to two blank stamped bills. Mr. Flower stated the 
case to his lordship, and caUed John Henley, who said he was mduced by 
Deiegal to come from Manchester, to attend in a shop Delegal was about to 
open in the New Cut, Lambeth, After he had been a few days in town, he 
was desired by Delegal to go to his counting-house, in Clement's Lane, Lom- 
bard Street, where some papers were given him to copy ; Delegal then placed 
before him two pieces of paper, in which he desired him to write his name 
across, which he did, thinking Delegal wished it as a specimen of his hand« 
writing ; but when Delegal removed them, he then saw the stamps which had 
been hidden midcr some other papers. He had since asked Delegal about 
them, but received evasive answers. Charles Delegal produced several letters 
which the lord mayor refused to look at. He then stated that one was only 
a memorandum which had been destroyed, and produced a mutilated portion 
of it with the name of the complainant written on it ; the other was a bill 
which had likewise been destroyed ; and called Russel, who swore that he saw 
the biD destroyed a week ago. Mr. Hobler, the chief clerk, observed, that it 
was exceedinglg improper, under any circumstances, to obtain the signature of the 
complaimani, a mere boy, to bills of exchange. The Lord Mayor said, that as it 
had been shewn that both the bills had been destroyed, the complainant need 
be under no further apprehension, and Delegal was discharged.*' 

PleoM — ^To the first count, the defendant pleaded, secondly, that he caused 
and procured the said John Henley, to make before the said Henry Winchester, 
Esq., the said complaint, charge, and accusation against the plaintiff, in the said 
first count mentioned, and caused and procured the plaintiff to be summoned 
to appear at the said Mansion House, and the said John Henley to prosecute, 
and continue the said charge, complaint, and accusation, upon and with a rea- 
sonable and probable cause; that is to say. because, therefore, to wit. on the 
1st day of August, 1835, the said/oAit Henley, being a son of the sister of 
the wife of the plaintiff, who was also a sister of the wife of the defendant, had 
agreed with the plaintiff to become a shop-boy. in a certain shop of the plain- 
tiff's, to wit, in the parish of Lambeth, in the county of Surrey ; he the said 
John Henley, being then under the age of twenty years ; and afterwards, to wit, 
on, &c., he the said John Henley, so being such shop- boy of the plaintiff, and 
under twenty years, at the request of the plaintiff, went to his counting-house, 
being in Clement's Lane, Lombard Street, in the city of London, and so being 
in the said counting-house, the plaintiff then placed before him. the said John 
Henley, two slips of blank paper, and then desired him, the said John Henley, 
to write his name across, without acquainting him with the purpose thereof; 
and the said John Henley did, then being such shop-boy, and under the age of 
twenty years as aforesaid, at the said request of the plaintiff, write his name 
across the said slips of blank paper respectively, he, the said John Henley, then 
igQOTBnt that the said slips of bla^k paper were stamped, and tliinking 

N 2 
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Com, Plea*, that the plaintiff wished only to see a specimen of the handwriting of him, the 
Deleoal ^^^ ^^^ Henley ; that the said slips of blank paper, at the time when the said 
^' John Henley so wrote his name across them as aforesaid, were severally stamped 

as bills of exchange, with certain stamps of our lord the King ; but that the 
said John Henley did not, nor could at the time he so wrote his name as afore- 
said, know of or see and observe the said stamps, because they were hidden by 
certain other papers when the said slips of paper were so placed before him by 
the plaintiff as aforesaid ; that afterwards, to wit, on, &c., the said John Henley 
requested the plaintiff to inform him what the said slips of paper were, but the 
plaintiff did not, nor would then, or at any time before the making of the said 
charge and complaint, comply with the said request of the said John Henley, 
or any part thereof; that afterwards, to wit, on, &c., one Harriet Henley, being 
the mother of the said John Henley, requested the plaintiff to inform her what 
the said slips of paper were, but the plaintiff did not, nor would then, or at any 
time before the making of the said charge and complaint, comply with the said 
request of the said Harriet Henley, or any part thereof; wherefore the defen- 
dant saith, that he had reasonable and propable cause to believe, and did believe, 
that he, the plaintiff, before and at the time of making of the said charge and 
complaint, improperly detained the said two blank bill-stamps, having the sig- 
nature thereon respectively of the said John Henley; and that he, the plaintiff, 
had fraudulently obtained the signature of the said John Henley, to the said 
hlank bill- stamps respectively. Conclusion with a verification. 

Fourth plea, to the second count — Except as to so much of the said count as 
charged, that the defendant composed and published the libel therein mentioned, 
intending to cause it to be believed that the plaintiff had been taken into 
custody on a criminal charge ; — ^that before the composing and publishing of the 
libel in the said second count mentioned, to wit, on, &c., the plaintiff was 
charged before the said Henry Winchester, so then being lord mayor as afore- 
said, with having fraudulently obtained the signature of the said John Henley, 
being a youth under twenty years of age, to two blank stamped bills ; that 
upon the said charge, one Mr. Floufer did then state the case to the said lord 
mayor, &c. (The plea then alleged, that all the circumstances mentioned in 
the libel, occurred during the investigation before the lord mayor.) And the 
defendant further saith, that he composed and published the said libel without 
malice, and that the same contains a true and full account of all that which 
took place before die said lord mayor, touching the said charge and complaint, 
without any suppression, alteration, omission, or misrepresentation whatever; 
therefore, he, the defendant, composed and published the said libel in the said 
second count mentioned, as he lawfully might, for the cause aforesaid. Con- 
dusion with a verification. 

Fifth plea — ^As to so much of the said second count as related to composing 
and publishing a certain part of the said libel, with intent to injure the plaintiff 
in his good name, fame, and credit, that is to say, 

" Police. Maneion House, — On Monday, Charles Delegal, Irish provision 
merchant, 39, Clement's Lane, Lombard Street, was charged before the lord 
mayor, with having fraudulently obtained the signature of John Henley, a youth 
under twenty years of age, to two blank stamp bills." 

That before the composing and publishing of the said libel, to wit, on, &c., 



Dblkoal 

V. 
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the said plaiotiff was charged before the said lord mayor, at the Mansion Com, Pka§, 

House, with having fraudulently obtained the signature of the said John Henley, 

then being a youth under twenty years of age, to two blank stamped bills, 

wherefore the defendant composed and published the libel in the introductory Hiohiet. 

part of this plea and tbe said second count mentioned, as he lawfully might, 

for the cause aforesaid. Conclusion with a verification. 

Sijtthplea, to the second count of the declaration; except as to so much of 
the said count, as charged that the defendant composed and published the libel 
therein mentioned, intending to cause it to be believed, that the plaintiff had 
been taken into custody on a criminal charge ; — that before the composing and 
publishing of the said supposed hbel, in the said second count of the declaration 
mentioned, to wit, on, the 1st doyoi August, in the year of our Lord, 1835, 
the said plaintiff did fraudulently obtain tbe signature of the said John Henley, 
&c. ; that the plaintiff was charged, before the said lord mayor, with having 
fraudulently obtained the signature of the said John Henley, to the said two 
pieces of paper so stamped as last aforesaid ; and on the said charge, the said 
Mr. Flower did state the case to the said lord mayor, &c. (The plea then pro- 
ceeded to allege the truth of all the statements contained in the libel,) 
wherefore the defendant did compose and publish the same hbel, in the 
said second count mentioned, as he lawfully might, for the cause aforesaid. 
Condosion, with a verification. 

Demurrer — to all the pleas, on several grounds, and jdinder. 

The points marked for argument by the plaintiff were — ^To the second plea, 
that it did not shew that the plaintiff was guilty, or that the defendant had 
reasonable cause to believe he was guilty ; or that the defendant knew of the 
drcumstances stated in the plea, as being reasonable and probable cause ; that 
the plea was too general ; that it amounted to the plea of not guilty ; and that 
it improperly concluded with a verification. 

To ihe fourth plea — ^That it improperly attempted to exclude the considera- 
tion of the intent of the libel, from the question as to the justification of it ; and 
that it did not sufficiently deny or confess and avoid the hbel as charged ; that 
it was a plea to the whole declaration, though, in the introductory part thereof, 
it was pleaded as to part only ; that the plea did not justify the whole matter 
to whidi it was pleaded ; that it was no justification in law for the pubHcation 
of a libel, that the publication complained of, stated only what had actually 
taken ]dace on a hearing before a pohce magistrate ; that the account was 
manifestly coloured and untrue ; and that no justification, by reason of any 
right of the public to information, or otherwise, was shewn. 

To the Jifth and sijpth pleas, similar objections to the last-mentioned, were 
stated ; and to the sixth plea, it was further objected, that the truth of the 
imputation, that the plaintiff did obtain the signatures as stated, was no justi- 
fication for stating that the plaintiff had been charged therewith before the 
lord mayor, and the charge heard, &c., and that the plea was double and con- 
tained superfluous matter. 

The arguments of counsel, are stated upon those points only, which were 
determined by the Court. 

Henderson, in support of the demurrer, rehed upon the objections already 
mentioned. — ^As to the second plea, it does not disclose any reasonable or pro- 



HlOHLET. 



162 TERM REPORTS in thb COMMON PLEAS. 

Com, Pkat. bable cause for preferring the charge against the plaintiff, because it was quite 
DflegIl consistent with every thing which is stated in the plea, that the defendant had 
T*. no knowledge of any of the circumstances of the case, until after he had pre- 

ferred the charge. A contemporaneous knowledge ought to have been shewn, 
so that it might appear, that the defendant had reasonable and probable cause 
at the very time when he made the charge ; and he ought also to have stated 
the facts and circumstances upon which he relied, as amounting to reasonable 
and probable cause. 

E. V, Wittiams, contrH. — The second plea discloses circumstances which are 
sufficient to shew, that the defendant had reasonable and probable cause for 
making the charge ; and although the same facts might have been proved, 
under the plea of not guilty, there are abundance of authorities to shew that 
this is not a ground of demurrer. If the plaintiff objected to the second plea 
on this ground, an application ought to have been made to a judge at chambers, 
to strike out one of the pleas. Nor was it necessary that the defendant should 
believe, that the plaintiff was guilty at the time he made the charge. It is not 
required that a party should have a conviction of the guilt of another in his 
mind, when he makes a charge against him. It is sufficient if the facts would 
raise such a suspicion in the mind of a reasonable man, as would fairly induce 
him to put the case in the course of a criminal inquiry. In many cases, charges 
are investigated with a laudable and innocent intention. But the question, 
whether it is necessary to aver that the defendant had the knowledge of the 
facts when the charges were made, does not arise in this case ; because in the 
plea, the facts are alleged to have taken place in August, and the declaration 
avers that the charge was made before the lord mayor, in October, In the 
plea, the defendant alleges that he prosecuted the complaint " upon and with a 
reasonable and probable cause, that is to say, because, theretofore, to wit, on 
the 1st day of August, the said John Henley, being a son, Slc," It must be 
taken, therefore, that the cause preceded the effect. That the parties are 
bound by the dates which are stated in the pleadings, appears by Owen v. 
Waters (a), 

Henderson was heard in reply. 

Cur. adv. tmlt, 

TiNDAL, C. J. — ^The first count in the declaration is framed in the usual 
form, for causing and procuring a false and malicious charge to be made against 
the plaintiff before a magistrate, and proceedings to be taken thereon, without 
any reasonable or probable cause. The second plea which is pleaded to that 
count only, alleges, in terms, that the defendant caused and procured the charge 
to be made, "upon and with a reasonable and probable cause," and then proceeds 
to state what that reasonable and probable cause was; and in so doing, alleges 
the several facts and circumstances attending the transaction out of which the 
charge before the lord mayor arose. To this plea there is a special demurrer, 
alleging, as one ground of objection, that it contains no allegation that the 
defendant, at the time he caused the charge to be made, had been informed of, 
or knew, or in any manner acted on, those facts and circumstances. And we 

(n) 2M. & W. 91. 
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are of opinion that the plea is bad, not in form only, bat in substance, on this com. Pleat. 
ground of objection. The gravamen of the declaration is, that the defendant 
laid the accusation without any reasonable or probable cause operating on his 
mind at the time; and, under the plea of not guilty, the plaintiff must have Hiohlet. 
fiedled at the trial, if he had not proved that the facts of the case had been com- 
municated to him; or at all events, so much of the facts as would have been 
sufficient to induce a belief of the plaintiff's guilt, in the mind of any reasonable 
man. previous to the charge being laid before the magistrate. This was held 
by the Court of King's Bench, in the course of last term, upon a motion for a 
new trial, in a case of Docwra v. Hilton. And if the defendant, instead of re- 
lying on the plea of not guilty, elects to bring the facts before the Court in a 
plea of justification, it is obvious that he must allege as a ground of defence, 
that which is so important in proof under the plea of not guilty, viz. — that the 
knowledge of certain facts and circumstances, which were sufficient to make 
him, or any reasonable person, believe the truth of the charge which he insti- 
tuted before the magistrate, existed in his mind, at the time the charge was 
laid, and was the reason and inducement for his putting the law in motion. 
Whereas it is quite consistent with the allegations in this plea, that the charge 
wa» made upon some gp'ound, altogether independent of the existence of the 
facti stated in the plea ; and that the defendant now endeavours to 8ui)port 
the propriety of the charge, originally without cause, by facts and circumstances 
which have come to his knowledge, for the first time, since the charge was 
made. Upon this ground, we hold the second plea to be insufficient in law. 
The second count of the declaration is for the composing and publishing of a 
hlae and malicious libel ; the libel consisting of the publication in a newspaper 
of a police report of the same proceedings, before the lord mayor, which form 
the subject matter of the first count. And the fourth and sixth picas are each 
pleaded to the second count, "with the exception of so much of the count as 
charges that the defendant composed and published the libel therein mentioned, 
intending to cause it to be believed, that the plaintiff had been taken into 
custody upon a criminal charge." To this plea, various objections have been 
assigned for cause of special demurrer, and have been urged in argument be- 
fore us. We think, however, an objection appears upon the face of the plea, 
which renders it unnecessary for us to give any opinion, either upon the formal 
objections which have been urged against its validity, or on the more general 
question which has been raised, viz. — whether the publishing of a fair and 
correct account of proceedings exparte, upon a charge before a magistrate, is 
or is not, a privileged publication. For each of these pleas alleges as a ground 
of justification, "that the supposed libel contains a full and true account of all 
that took place before the lord mayor, touching the said charge or complaint." 
But it is an established principle, upon which the privilege of publishing a 
report of any judicial proceedings is admitted to rest, that such report must be 
strictly confined to the actual proceedings in court, and must contain no de- 
famatory observations or comments from any quarter whatever, in addition to 
what forma, strictly and properly, the legal proceedings. The principle is so 
laid down in the case of L^ewis v. Clement (b), and in other cases. But in the 
libel set out in the declaration, after the statement of the evidence given before 
the lord mayor, an observation is inserted of Mr. Nobler, the chief clerk, "that 

(6, 3B.k Aid. 702. 
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Com, Phat, it was exceedingly improper, under any circumstances, to obtain the signature 
of the complainant, a mere boy, to bills of exchange." This appears to us to 
be a substantive reflection on the character and conduct of the plaintiff, which 

HiouLEY. jg altogether unwarranted, in two respects ; it was not made in the course of 
any judicial proceeding, by any one whose duty called upon him to make it ; it 
was uttered by a person who, for this purpose, must be considered as an entire 
stranger, it is the same as if made by any bystander in the court. Again, it was 
not warranted by the facts which were brought in evidence against the plaintiff, 
which amounted not to a charge of obtaining signatures to blank bills of ex- 
change, but to a charge of obtaining the signature of a young man, to two 
blank pieces of paper which had been stamped with stamps, for bills of exchange. 
The libel, therefore, contains a serious reflection on the character of the plain- 
tiff, which the privilege set up in the fourth plea, supposing it to exist, does 
not extend to justify, — a reflection, the truth of which is not justified by the 
facts stated in the sixth plea ; and on those grounds, we think both these pleas 
are bad. The fifth plea is pleaded to the publication of a certain part of the 
libel, which is thereby separated and divided from the rest ; namely, that part 
which states that the plaintiff was charged, before the lord mayor, with having 
fraudulently obtained the signature of a youth, under twenty years of age, to 
two blank stamped bills, with the intent to injure the good name and reputation 
of the plaintiff. There can be no doubt, but that the publication of the fact, 
that such an accusation was made against the plaintiff, is calculated to injure 
him in his good name and reputation, and that the defendant is therefore 
called upon to justify such publication ; and the only justifications which the 
law admits, to the publication of an accusation of this nature, are two ; first, 
that the accusation against the plaintiff was founded on facts, which make the 
charge itself a true charge ; and secondly, that the publication was justified by 
the occasion, viz. — that it is a true, full, and faithful account of proceedings 
in a court of justice. The plea in question sets up neither of these grounds 
of defence. It is merely an assertion than an accusation was made by some 
third person, reflecting on the character of the plaintiff. Even whilst the Earl 
qf Northampton's case (c) was held to be law to its fidl extent, the repetiticm 
of a slander by a third person was no justification, unless the party gave the 
plaintiff a gp'ound of action against such third person, by naming the original 
author of the slander at the time ; nor, it would seem, unless he averred in his 
justification, his belief that the accusation was true ; per Bay ley, J., in Mac- 
pherson v. Daniel (d). But the case of De Creapignyy, Welle8ley(e), furnishes 
an authority that this doctrine does not extend to the publication of a written 
libel ; and that where such libel consists in publishing the fact of an accusation 
having been made against another, the defendant must shew the accusation to be 
true. The justification in the present case, in fact, amounts to no more than 
a republication of the libel itself. If the libel is to be taken as containing a 
publication of legal proceedings — as might be surmised from the whole of the 
libel as stated in the declaration — ^then the plea is bad, because it omits to state 
that it is a true and accurate report, containing the whole of what passed on 
that occasion. The terms of the accusation should be stated, not merely the 
result of it ; for if the terms in which it was preferred were stated, it might 
carry with it, its own refutation or explanation. (See Saunders v. Milis(/), 

(c) 1 1 Rep. 134. (e) 5 Bing. 405. 

(rf) 10 B. &. C. 270. (/) 6 Bing. 213 ; » M. & P. 529. 



TRINITY TERM, 1837. 

FliiUy. Pike[g), Smith v. Thomas (h),) and still furthsr, it appears onthisvery 
record, that the libel justified is, in fact, a part of a legal proceeding only, 
viz. the dmrge; which the defendant is not justified in publishing alone. (See 
Rex V. Lee (t). Rex v. Dicken (k).) We, therefore, think the fifth plea bad 
also ; and upon the several pleas above demurred to, we give our 
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Judgment for the plaintiff. 



ig) 4 B. & C. 473. 

(A) 2 New Cases, 372; 1 Hodges, 363. 



(0 5 Esp. 123. 
(A) 2 Camp. 563. 



Y.APP, Assignee of Partington, an Insolvent, v. Harrington. 



June 9. 



'T'ROVER to recover certain goods belonging to the insolvent, which were ^f the general 

sold by the sheriff, under a writ of fi. fa., issued by the defendant. At 7 Oeo. 4, c 67, 

the trial, before Patteson, J., at the last summer assizes for Worcester, the *^' ^j ^* *•, 

r tt • 111^ i., ^ ^ ^ A w , enacted, that 

following appeared to be the facts of the case. On the 6th April, 1833, the no creditor 

insolvent gave the defendant a warrant of attorney for 300/., and in Trinity jJJmmwcVmm 

Term. 1835, judgment was signed ; an execution issued, and the amount of the of the iropri- 

debt and costs was levied under a/. /a., by a sale of the goods which took place JSJUncr ^ * 

on the 5th and 6th November, On the 5th November, the insolvent was ar- '* "vail himself 

rested, at Cheltenham, on mesne process, under a warrant which was di- tion, issued or 

rected to one Surman, and his assistants. After the arrest, Surman gave the '® 5J l*"**?**" 

° — Held^ that 

insolvent into the custody of Johnson, his assistant, by whom he was taken to where an actual 

a beer-house, where he remained in the custody of Johnson ; but he was fre- JJ^ih^^^^fi, 

quently left to the care of one Newman, a friend of the sheriff's officer ; and on of a prison, 

several occasions, he was allowed to walk about the town, in Newman's com- ^^ arrest^ 

pany. The insolvent remained in custody, under these circumstances, until the debt, as ooe 

12tli November, when he was taken to Gloucester gaol by the sheriff's officer, within the 

On behalf of the plaintiff it was contended, that the sale of the goods, on the """jJ*'"J5 ^' 

5th and 6th November, was void, under the 7 Geo. 4, c. 57, sec. 34, which ouired bylaw, 

enacts, that no person shall, "after the commencement of the imprisonment" JnuJt^b* ^*,[ 

of a prisoner, avail himself of any execution, issued upon any judgment, tu be the com- 

On the other hand it was alleged, that the case was not within this section, [he'^^rison**-^ 

because the imprisonment of the insolvent did not commence until the 12th ment; but 

November, when he was taken to prison. The learned judge refused to nonsuit arrest is made, 

the plaintiff, but left the case to the jury, directing them to find whether, after •"/ 4**"y» "®* 

. ,,^,.1 1.- 1 -1 1 sanctioned by 

the arrest, and before the msolvent was taken to pnson, he was m the custody law, ukes 

of the sherifl^s officer. The jury found that the insolvent was not in the cus- {Jj*^^Jj'* 

tody of the sheriff's officfer, but of a friend of the sheriff's officer. Verdict for commitment to 

the defendant. m bjlhe'favour 

of the plaintiff. 

In Michaelmas Term, R, V, Richards obtained a rule nisi, to set aside the or prnnuwi^ 

verdict, and to enter a verdict for the plaintiff. "^•P« «*" '5« 

' * prisoner; tncn 

not the arrest, 

but the actual coming within the walls of a prison, is the commencement of such imprisonmcnr. 
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Com. Pleat, Talfourd, Serjt., and Busby, shewed cause. — ^The sale of the goods took place 

"^"^"^ before the commencement of the insolvent's imprisonment, and therefore, the 

V. defendant was entitled to the verdict. It is clear, under the 10th section of the 

Harrington, gtatute, that no person is entitled to present a petition for his discharge, unless 
he is *' in actual custody within the walls of any prison," and by the 12th 
section it is provided, that the act shall not extend "to any person who shall 
not be at the time of filing his or her petition, and during all the proceedings 
therein, in actual custody within the walls of the prison, without any intermis- 
sion of such imprisonment by leave of any court or otherwise." The words 
"after the commencement of the imprisonment of such prisoner" in the 34th 
section, have reference to the same species of imprisonment as the former 
sections ; or, at all events, to a lawful imprisonment in the custody of the 
sheriff. But here, the insolvent was not in anv continuous lawful custody. 
The sheriff's officer was not authorized to keep the insolvent at a beer-house, 
from the 5th until the 12th oi November; or to give him into the custody of 
Netvman, who is expressly found not to be the bailiff's assistant; and the she- 
riff was clearly liable to be sued for an escape. The 30th and 3l8t sections of 
the statute will be relied on by the other side, because the words there used 
are, "at the time of his arrest, or other commencement of such imprisonment." 
But that only shews, that in some cases the arrest may be the commencement 
of the imprisonment ; and it is a strong argument in favour of the defendant, 
tliat if such a construction was intended in the 3l6t section, the same words 
would have been used. In Tribe v. Webber {b) it is said, that where A. bemg 
arrested puts in bail, afterwards he surrenders in discharge of his bail, and is 
above two months in prison, he is a bankrupt only from the time of his sur- 
render, not from the time of his arrest. Barnard v. Palmer (c) is to the same 
effect. In Sims v. Simpson (d) it was decided that, under the Insolvent Debtor's 
Act, there is not that relation to the first day of the insolvent's imprisonment, 
that there is, under the late Bankrupt Act, to the act of bankruptcy. 

R. V, Richards, conir^, — ^The object of the 34th section is, that the property 
of a person who is about to take the benefit of the statute, shall be fairly di* 
vided amongst his creditors. By the 10th section, a person within the walls 
of a prison, may apply by petition for his discharge within fourteen days 
after the commencement of his actual custody; but the words "within the 
walls," are expressly introduced to prevent debtors who were merely within 
the rules of the prison, from taking the benefit of the act. It is not contended, 
if, as was done in the cases cited, a debtor is arrested and gives bail, that the 
arrest may then be considered as the commencement of an imprisonment ; hot 
it was the intention of the legislature, when a man's affairs were so embarrassed 
as to prevent him from obtaining bail, that his property should then be fairly 
distributed. The 30th, which is the key to the subsequent sections, shews very 
clearly that the commencement of the imprisonment must be considered with 
reference to the time of arrest. It enacts, that if any person who sliaU peti- 
tion the court for his discharge from imprisonment, under the act, "should, at 
the time of his or her arrest, or other commencement of such imprisonment," 
have goods in his possession, they shall be treated as being his property. So 

{b) Bull. N. P. 38. (r/) I Bing. N. C. 30G ; and tee Gjt 

(c) iCamp. N. P. C. 509. v. Hi chcock, 4 Ado. k Ell. 86. 
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by the 31st section, certain distresses for rent are not available, when made Com, Pkat. 
"after the arrest or other commencement of the imprisonment'' of the insol- 'v'C^ 
vent. The arrest was lawfully and properly made, otherwise the sheriff coold v. 

not be liable to be sued for an escape ; and it must be taken that the impri- Harrinston. 
sonment commenced at the time of the arrest. And admitting, for the sake of 
argument, that for a day or two the insolvent was not in the custody of the 
sheriff, then as the plaintiff was not a party to the irregularity, and as the 
arrest was clearly lawful, the plaintiff ought not to suffer from the wrongful 
act of a third party. Another point which may be contended is, that although 
a bailiff most be expressly named in the warrant, he may, after he has legally 
arrested the party, lawfully give him into the custody of an assistant. 

Cur, adv, vult. 

TiNDAL, C. J. — ^The principal question raised in this case for our considera- 
tion turns upon the proper construction to be put upon the 34th section of the 
General Insolvent Act, which limits the time after which no one shall avail 
himself of any execution, upon a judgment signed under a warrant of attorney, 
or a cognovit actionem given by a prisoner who petitions under that statute. 
Tlie words of that section are, that no person shall avail himself of such exe- 
cution "after the commencement of the imprisonment of such prisoner." 
On the part of the plaintiff it is contended, that the arrest of the debtor is, 
within the meaning of this section, the commencement of his imprisonment. 
On the part of the defendant it is, on the other hand, contended, that looking 
at the whole act, "the commencement of his imprisonment " is the first moment 
of the debtor's being actually committed to the walls of the prison, from which 
moment his right to petition under the statute takes its commencement. If the 
answer to this question had depended upon the 34th section alone, there would 
have been little difficulty in the case. The words themselves, in their natural 
sense, import the being actually in prison ; and such construction of the word 
"imprisonment" appears to be warranted by reference to the 10th section of 
the act, which describes the persons who shall be capable of taking the benefit 
of the act, as "persons in actual custody within the walls of any prison," and still 
more by reference to the 12th section, which expressly enacts, that the statute 
shall not extend to any person "who shall not be, at the time of filing his pe- 
tition» and during all the proceedings thereon, in actual custody within the 
waUs of the prison, without any intermission of such imprisonment." And it is 
a further argument in favour of this construction of the section, that the actual 
imprisonment of the debtor within the walls of the prison, is a fact that may 
well be presumed to be notorious to his creditors, after which any creditor 
holding a warrant of attorney must be considered as taking proceedings 
thereon at his own peril; whereas the precise time of the actual arrest of the 
debtor, may be often a fact involved in obscurity and uncertainty. The diffi- 
culty, however, arises from the introduction of the word " arrest " in sections 
30 and 31. The 30th section, (which contains the provision as to the insol- 
vent having goods in his possession, order, or disposition, by the consent of the 
true owner,) begins by enacting, that if any person who shall petition for his 
discharge from imprisonment under the act, "shall, at the time of his arrest* 
or other commencement of such imprisonment," by the consent of the true 
owner, have in his possession, &c. And the plaintiff contends, and we think 
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Com, Pleat, justly ccnteDds, that the statute does in this instance expressly declare, that 

""^^^^^ the arrest of a prisoner is one of the modes by which his imprisonment may 

v. be commenced. And again, the 31st section gives room for the same obsenr- 

Harrington. ation, as it contains provisions with respect to distresses for rent made "after 
the arrest or other commencement of the imprisonment of any person who 
shall petition under the act." That in each of these two sections, and for the 
purposes contained in these sections, the arrest of the prisoner is made the 
limit of time after which certain consequences, therein respectively specified, 
are to follow, must, we think, be admitted ; nay, further, it must be admitted 
also, that the arrest of the prisoner is one of the modes by which his impri- 
sonment may be commenced for the purposes of these sections. Whether the 
insertion of the word ** arrest," as one of the modes of the commencement of 
the imprisonment of the debtor, in the 30th and 31st sections, and the omis- 
sion of that word in the 34th, the section now under consideration, arose from 
inaccuracy, or from any intended distinction with respect to the subject-matter 
in those respective sections, may be the subject of some doubt, though it cer- 
tainly is very difficult to see any reason for any such intended distinction. 
And, upon the whole, we think the proper construction of these sections is, that 
where the actual imprisonment within the four walls of the prison follows upon 
the arrest, as one continuous act, within the usual time allowed and required 
by law and the course of practice, there the arrest shall be taken to be the 
commencement of the imprisonment; but where, after the arrest is made, any 
delay, not sanctioned by the due course of law, takes place before the actual com- 
mitment of the defendant to prison, such as by the flavour of the plaintiff, or 
the negligent or permissive escape of the prisoner, or any other cause of the 
same nature, there, not the arrest, but the actual coming within the walls of 
the prison, is, within the meaning of the statute, the commencement of such 
imprisonment. For we think great uncertainty might arise as to the right of 
creditors and the validity of transactions, honest in themselves, if they were made 
to depend upon the happening of events of which the creditors had no notice; 
and in the particular case, it would seem to be unreasonable, that an execution 
under a warrant of attorney, for any thing that appears to the contrary, given 
bond fide and for a valuable consideration, should be held to be voidable where it 
was completed before the actual imprisonment of the debtor, because such ex- 
ecution was not executed until after the original arrest made, in a case where 
the insolvent was not committed to actual imprisonment in the county gaol, 
until after an unreasonable and unjustifiable delay. And this circumstance it 
is which appears to us to distinguish the present case from that of Stevau v. 
Jackson (a) and others, in which case the delay of a week between the arrest of 
the bankrupt in his own house, and his committal to prison, was accounted for 
" by his having been arrested in bed dangerously ill and incapable of being re- 
moved," during all which interval the bailiff's follower kept the key of his 
house. Such a delay may well have been considered as reasonable under the 
circumstances; the duty of the officer, as observed by Mr. Justice Heath, even 
where the prisoner is taken in execution, being only to carry him to prison 
" within reasonable time." But, in the present case, the arrest c^ the insol- 
vent at Cheltenham takes place on the 5th of November, and the commitment 
to Gloucester gaol is delayed until the 12th, and in the interval it is expressly 

(«) 1 Manb. 469. 
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foimd by the jury that he was in custody, "not of the sheriff's officer, but of a ^<>»»« ^fc«»- 
friend of the sheriff's officer," without any excuse suggested for the delay. We ylpp 

cannot, therefore, consider this intervening imprisonment as a legal imprison- v. 

ment continuing from the first arrest; and on that account we think the arrest 
was not, in this case, the commencement of the imprisonment, within the 
meaning of the act; and that, the execution having been completed before the 
insolvent was actually committed to the county gaol, it is not avoided under 
the 34th section, as an execution after the commencement of the imprisonment 
of the insolvent. 

Rule discharged. 



Scott v. Miller. 



May 23. 



A SSUMPSIT for money had and received by the defendant, to the use of the J" »» »cifon 

plaintiff. Plea — Non- Assumpsit. At the trial, before THndal, C. J., at and recefvedf 

the London sittings, the following appeared to be the facts of the case. The plain- ^'^UR**^ *>y » 

tiff was the owner of the ship Countess Dunmore, and the defendant had been em- sKainit his cap. 

ployed as captain, on a foreign voyage. A dispute having arisen respecting the |fff Iff^r 5^*^"" 

ship's accounts, and respecting a claim of primage by the defendant, which the dence of the 

plaintiff resisted, the present action was brought. Amongst other evidence, the bfll^of^ex- * 

plaintiff offered to prove the payment of a bill of exchange for 137/. 1*. 6d., change drawn 

which bad been drawn by the defendant at Rio de Janeiro, upon Mr. Halket, dnnt in a fo^" 

the plaintiff^s agent in London, whilst the vessel was there, undergoing some Y^^ P"J"^ '" 

repairs. It appeared that the vessel had been obliged to put into Rio, in con- broker, on ac 

sequence of having received damage at sea, and that she remained there for J*^""' * ^^ ^]?' 

some days, whilst under repair. The following is a copy of the bill: — the ship." 

There was evi. 
dence that the 
" Rio de Janeiro, the 12th Avgvst, 1833, for 1 37/. 1*. 6rf. At fifteen days' »hip had un- 

sight, pay this first of exchange to the order of Messrs. Hudson, Weguelin, and repaira1n^?e 

Co., the sum of one hundred and thirty seven pounds, one shilling, and six- l^**'^ Hcld^ 

pence, sterling, value in disbursements of Bk., Countess Dunmore, which place the payment of 

to account as per advice. ^^* bill whs in. 

-i»«--^.— ,. -, aumismble in 

" To Mr. David Halket, •• John Miller ." thin form of ac 

•• 19, St. Helen's Place." I|j"' 1" '^« , 

' absence of evi- 

dence that the 

Messrs. Hudson, Weguelin, and Co. were brokers at Rio, but there was no evi- UJme ito^rhe**** 
dence to shew that they had been employed to repair the vessel. No letter of ad- defendant's 
vice was produced. It was objected, on behalf of the defendant, that this evidence 
was inadmissible in an action for money had and received, because there was 
nothing to shew that the money for which the bill was given, or any part of 
it, ever came to the defendant's hands. The learned judge received the evi- 
dence, and the jury found a verdict for the plaintiff, for 125/. 

WUie, Seijt., obtained a rule nisi for a new trial, on the objections which 
were taken at the trial. He contended, that, as there was evidence to shew that 
the plaintiff^s vessel had been repaired at Rio, the necessary inference was. 
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that the bill had been drawn for the purpose of meeting the necessary expenies 
of the vessel (a). 

Bompas, Serjt., and Whateley, shewed cause. — It is evident that the defen- 
dant received value for the bill of exchange, and that it was drawn on account 
of the ship's disbursements. He is, therefore, bound to shew how he has ex- 
pended the money. It does not appear that the whole amount of the bill was 
expended in repairing tbc vessel ; and the fact that the payees are brokers, 
shews that it could not have been given on account of the repairs. The defen- 
dant has followed the usual mode of raising money, in a foreign port in which 
the ship-owner has no regular agent. But for this purpose the payee ought 
to be treated as the ship-owner's agent, who has advanced money; and by 
paying the bill, the plaintiff has recognized the agency. If the defendant's 
excuse is, that the money has been disbursed in repairing the ship, then he 
ought to shew that the repairs were done. A ship-owner is only liable for ne- 
cessary repairs; and, therefore, the defendant ought also to shew that they 
were necessary. Rotcher v. Busher (b). Palmer v. Gooch (c). Bogle v. Atty (rf), 
Thacker v. Moates [e) . If it should be decided that the captain of a ship is not 
bound to shew how the money has been disbursed under such circumstances 
as these, then the owners may be sued by the parties who repaired the ship, 
and so be compelled to pay twice. \Tindal, C. J. — ^What evidence is there 
that the bill had ever been converted into money by the defendant? It is 
drawn on account of the ship's " disbursements," and is duly paid by the 
plaintiff when it is presented.] In strictness, the plaintiff was not bound to 
pay the bill; but the practice of paying such bills has prevailed, for the general 
convenience of ship-owners. The defendant is bound to shew how the amount 
has been disbursed, and he will suffer no injustice if he is compelled to do so; 
because, if the money was properly expended, he will be allowed to pass the 
amount to his credit, in the accounts. 



Wilde, Seijt., and Cleashy, in support of the rule. — It appears by the cases 
which have been cited, that the owners of a ship are liable to pay for neces- 
sary repairs, and also for other disbursements. This bill is drawn on account 
of the ship's disbursements, and the amount having been paid by the plaintiff, 
it is evident he did not consider that the defendant had exceeded his autho- 
rity; and even if the defendant has acted improperly, he may be liable in 
another form of action. The objection is, that the proof of the payment of this 
bill, is not evidence in an action for money had and received. In Case v. 
Roberts [f), it was decided, that an action for money had and received would 
not lie to recover back a sum paid upon trust for a specific purpose, unless it 
was first shewn that the trust was closed, and that a balance remained in the 
hands of the trustee. And in Harvey v. Archboldig), it is said, that in this 
form of action the plaintiff must give evidence of a particular sum to which he 
is entitled. Here there is evidence that the ship was repaired at Rio, and that 
other charges were incurred, but there is nothing to shew that any part of the 



(a) The rule was also granted upon a 
question as to the defendant's right to pri- 
mage, but no judgment was pronounced on 
this point. 

(b) 1 btark. N. P. C. 27. 



(c) 2 Stark. N. P. C. 428. 
(f/) I Gow. 60. 
(e) 1 Moo A Rob. 70. 
(// Holt's N. P. C. 500. 
{g) 3 B. & Cress. 626. 
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proceeds of the bill ever came into the defendant's hands. It is not sufficient com. PUat, 

to shew, by inference, that the money might have come into the possession of 

the defendant. In Nightingale v, Devisme[h\ Lord Mansfield, C. J., held, 

that proof of a transfer of stock to the defendant, would not support an action Miller. 

for money had and received. 

TiNDAL, C. J. — I think this case must be submitted to the consideration 
of another jury. The form of the bill of exchange implies that it was drawn 
on account of disbursements in respect of the plaintiff's ship; and we think 
there should have been some evidence that the money came to the defendant's 
hands. The plaintiff is not without a remedy, because he may sue the defen- 
dant for fraud or misconduct, if the circumstances of the case warrant such a 
proceeding. This rule must be made absolute. 

Park, J., Bosanquet, J., and Coltman, J., concurred. 

Rule absolute. 

(Jk) 5 Burr. 2589. 



The East India Company v. Baker, Secretary to the East 

India Dock Company. 



June 7* 



T^IIIS action was brought to recover from the East India Dock Company The East lu' 
certain sums of money, which the plaintiffs contended ought to be repaid ^^^ Dock Act 
to them by virtue of the statute 43 Geo. 3, c. cxxvi., upon the Thomas Gren^ a return of 
viile and seven other ships, tbe property of the East India Company. The g^}["2f *Jf* **^ 

following case was submitted to the Court, by consent: — £. I. Com. 

EMiy*s ship* M 
ave completed 
The East India Dock Company was constituted by the statute 43 Geo. 3, " the**" regular 

c. CXXVI., (public and private act,) and was thereby empowered to make ages."*^ //dS^' 

docks for the reception of East India ships. ^^*\ **^'* ^^^^r* 

_ .«». ji , 1111 ,1 i-r^ to the last voy- 

By section 91 it was enacted, that there should be payable to the East age, being more 

India Dock Company, for every ship entering into and using any dock, &c., f*'*" "^^i^^^ch 
the several respective rates following, (that is to say,) ai.y ship. 

1 . For every such ship, (except country ships, thereinafter described,) en- 
tering inwards, and unloading her cargo in the said docks, and loading her 
cargo outwards in the said docks, the rate or sum of I4s, per ton, to be paid 
within ten days after such ship should be cleared inwards. 

2. For every ship built in the East Indies, (called country ships,) and navi- 
gated by Lascars, entering inwards, and unloading her cargo in the said docks, 
and loading her cargo outwards in the said docks, the rate or sum of 12^. per 
ton; the last-mentioned rate being 2s, per ton less than the rate on other 
ships, in consideration of the expenses of and in the maintenance of the 
Lascars, whilst such country ships are unloading. 

3. For every ship loading outwards in the said docks, being a new ship, or 
lot having, upon her last arrival, unloaded inwards therein, the rate or sum of 
4f . per ton, to be paid before such ship should depart from the docks. 
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4. That in case any such British or other ship, haring unloaded her cargo 
in the said docks, should remove hefore loading any cargo outwards, and 
should not load any cargo outwards, there should be allowed and returned in 
respect thereof the sum of 2*. out of such 14*. or 12«. respectively. 

5. And that, in case such ship should have completed her regular number of 
voyages, or should not be continued in the East India trade, there should be 
allowed and returned in respect thereof, for the last voyage of such ship or 
vessel in such East India trade, the sum of 4s, out of every 14*. or 12*. re- 
spectively, to be repaid within one calendar month after such ship or vessel 
should be removed from the dock. 

By section 99, power was given to reduce or discontinue all or any of the 
rates thereby granted and made payable, and also to advance or revive the 
same again, in such manner as to the East India Dock Company, should from 
time to time seem meet and expedient, so as the said rates, when so advanced 
or revived again, did not exceed the rates thereinbefore granted. 

By section 63, all ships in the East India trade were required to unload at 
those docks, with certain exceptions ; which privileges and restrictions, it was 
enacted by section 110, should not continue in force for longer than the term 
of twenty- one years, to commence on the day that any rate granted or made 
payable by this act for or in respect of any ship or vessel entering the said 
docks, should have been demanded or taken. 

These exclusive privileges expired on the 2nd of October, 1827. 

In pursuance of the power above-mentioned, an abatement was made in 
1818, of 2*. per ton in the rates payable under the first clause of section 91; 
from which time the rates were received, with that abatement, until the expi- 
ration of the exclusive privileges above-mentioned, when an agreement was 
come to between the two companies, for the East India Dock Company to load 
and unload all the East India Company's own or chartered ships, and to per- 
form certain other services for the East India Company, in consideration of an 
annual payment of 36,000/., for the term of six years from the 3rd of October, 
1827. No mention or allusion is made by this agreement to the return of any 
rate. This agreement was subsequently always acted upon. 

The statute 9 G. 4, c. 95, (public and private,) passed June 19, 1828, inti- 
tuled, " An Act to consolidate and amend several Acts for the further Im- 
provement of the Port of London, by making Docks and other Works at Black' 
wall, for the Accommodation of East India Shipping," recites and repeals the 
statute 43 Geo. 3, c. cxxvi., but continues the East India Dock Company; 
and by sections 7 & 8 enacts, " that all contracts, covenants, agreements, en- 
gagements, and securities, which, at the time of the passing of this act, shall 
have been entered into, or given to or by the directors of the said company, 
under the authority of the said recited acts, shall continue, and may be en- 
forced in the same manner as if the said recited acts had not been repealed; 
and that all debts, rates, damages, and other monies which, at the time of the 
passing of this act, shall have been owing to, from, or by them, and shall and 
may be sued for, recovered, and received, in the same manner as if the said 
recited acts had not been repealed." By s. 118, the East India Docks' Com- 
pany are authorized to receive other rates, appointed by them, not exceeding 
10». per ton. 

In explanation of the phrase, " regular number of voyages," mentioned in 
the clause on which the plaintiffs' claim is founded, it is requisite to state, that. 
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by sec. 1 of tlie statute 39 Geo. 3, c. 89, (public act,) intituled, " An Act for 
regulating the Manner in which the United Company of Merchants of Eng^ 
Imnd trading to the Efist Indies shall hire and take up Ships for their regular 
Service," it is enacted, that, after the passing of that act, the said company 
shall employ in their regular service no ships but such as shall be contracted 
for, to serve the said company as they shall have occasion to employ them in 
trade and warfare, or any other service, for six voyages to and from India or 
China or elsewhere. At the time of the passing of this act, the usual period of 
a vessers lasting in that trade, was the expiration of the performance of the 
voyages last-mentioned, when it was usually broken up, and the phrase '* regu- 
lar number of voyages," has from that time meant six voyages between 
England and India or China, and back again. 

By the statute 43 Geo. 3, c. 63, (public act,) passed to explain and amend 
the last-mentioned act, by section 2, after reciting that it had been found that 
ships might be repaired and made fit to perform more than six voyages to and 
from the East Indies, in the service of the East India Company, it is enacted, 
that it shall and may be lawful to and for the court of directors to receive ten- 
ders for any ship or ships which have been or may be engaged in the service of 
the said united company, and to hire and take up such ship or ships for one or 
more voyage or voyages to and from the East Indies in the service of the said 
company, beyond and after the performance of the number of voyages for 
which any such ship or ships respectively had been or shall be contracted to 
serve the said company. This statute received the royal assent at the same 
session as the 43 Geo. 3, c. 126, but at a prior part of it. 

The Thomas Grenville arrived from her sixth voyage, in the docks, in 1818, 
before the abatement of 2s. per ton was made, and then and previously paid 
under clause 1 . She afterwards paid the reduced rate of 1 2s, per ton until 
the agreement above mentioned was made. This ship and all the others, con- 
tinued in the trade until the time of passing the act 3 & 4 W. 4, c. 85, which 
put the company's right to trade in abeyance for twenty years. — Sec. 203. 

The questions for the opinion of the Court as to her, are — 

1 . Whether the East India Docks' Company ought not to have returned 
and repaid 4s, per ton, under clause 5, on the expiration of her sixth voyage? 

2. Whether, in addition to such return, she had not a right to a loading on 
her next subsequent voyage, free of dock charges; or, if not loaded outwards 
again, to a further return of 2s, per ton under clause 4 ? 

3. If she had no such additional right, whether the East India Dock Com- 
pany bad a right to 4s, per ton, or 25. per ton, or what other sum, for her 
loading in the docks for that next subsequent voyage ? 

The facts and questions respecting the other ships, were similar to those 
already stated. 

Spankie, Seijt., (with whom was Manning,) for the plaintiffs. — ^TThe 39 Geo. 
3, c. 89, must be referred to for the purpose of shewing the meaning of the 
words " regular number of voyages," which are used in the 91st section of the 
43 Geo. 3, c. cxxvi. Tlie former statute enacts, that the East India Company 
shall employ in their regular service no ships but such as shall be contracted 
for to serve for six voyages, to and from India or China i and it is found in 
the case that, at the time of the passing of the act, a vessel usually lasted for 
six voyages, after which she was broken up. The Thomas Grenville was, 
therefore, clearly entitled to a return of 4s. per ton on the sixth voyage. 

VOL. III. O 
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Sir W, W, Follett, (with whom was Cowling,) contrH.-— It is true that the 
39 Geo. 3, c. 89, prevented the East India Company from sending a ship more 
than six voyages to India or China; and, in consequence of that restriction, it 
maybe granted, that the term " regular number of voyages" had reference to 
the number of voyages allowed by that statute ; but the 43 Geo. 3, c. 63, 
which removed this restriction, and allowed the East India Company to send a 
ship for more than six voyages, put an end to this construction ; and the term 
must now be taken to mean the number of voyages beyond six, for which the 
ship may happen to be hired. And it is very important to remember, that 
when the Dock Act, 43 Geo. 3, c. cxxvi., received the royal assent, the 43 
Geo. 3, c. 63, was in force, because it had previously received the royal assent. 
If, therefore, the statutes are to be referred to for the construction of the term, 
it certainly could not mean six voyages. The question is, whether, the Tho- 
mas Greuville having received all the benefits of the docks, inward and out- 
wards, after she returned from her sixth voyage, the dock company are not 
entitled to full remuneration for the services performed ? A reference to the 
statute, without considering extrinsic circumstances, will clearly shew that 
they are. The deduction under the 5th branch of the section is only to be 
made when a ship has completed her regular number of voyages, or, in other 
words, when she was to be broken up, as was formerly the case ; or when she 
should cease to be continued in the East India trade. In either case it was 
contemplated that the ship had performed her last voyage in the East India 
service. But on the return of the Thomas Grenville, from her sixth voyage, 
she unloaded in the docks, and also took in a cargo for the seventh voyage; 
therefore she is not brought within the letter or the spirit of these words. 
[Tindal, C. J.— It is stated in the case, that, since the 39 Geo. 3, c. 89, " the 
phrase ' regular number of voyages ' has from that time meant six voyages 
between England and India or China and back again."] It was not intended 
that the question should be concluded by that statement. \Tindal, C. J. — ^It 
ought to have been found that this was the meaning of the phrase until the 
new statute was passed \a) . I do not mean to say that the question is not still 
open.] If the argument on the other side should prevail, then if a ship is 
entitled to a return of As, per ton on her return from the sixth voyage, she 
would be also entitled to a similar deduction upon every succeeding voyage. 

Spankie, Serjt., was heard in reply. 

TiNDAL, C. J. — ^The main and important question is the first which has 
been submitted to us; and when that is answered, the answers to the others 
seem to follow as a corollary. It is, whether the defendant ought not to have 
returned 4^. per ton to the plaintiffs, under the provisions of the Dock Act, 
when the Thomas Grenville returned from her sixth voyage. That question 
will depend upon the proper construction of the fifth clause in the 9lBt section 
of the act, which provides, " that, in case such ship should have completed her 
regular number of voyages, or should not be continued in the East India 
trade, there should be allowed in respect thereof, for the last voyage of «ach 
ship in such East India trade, the sum of 4^. per ton." The question then is. 



(o) The Court intimated to the counsel for considered to have been made; butS/anifrif 
the plaintiffs that such an alteration should be declined to consent. 
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what was the meaning of the term '• regular number of voyages " at the time Com PUat. 
the act passed? Now, by a reference to the title and enactments of the 39 e^^^JTjJ^j^ 
Geo. 3, c. 89, there can be little doubt but that, under that statute, it meant Comfamy 
six voyages from England to India or China; and if there had been no alter- Baxbk 
ation made down to the time when the Dock Act received the royal assent, I 
should have entertained no doubt but that six voyages were intended. But it 
appears, that about a month before the Dock Act was passed, a statute was 
made to amend the provisions of the 39 Geo. 3, c. 89, and both these statutes 
must now be construed together. The 43 Geo. 3, c. 63, after reciting the 
former statute, and that ships might be repaired and made fit to perform more 
than six voyages, enacts, that it should be lawful for the court of directors to 
hire ships for one or more voyages, after the performance of the voyages for 
which the ship had previously served. If the two enactments had occurred in 
one statute, 1 should have had no doubt that, by the latter, an extension of one 
or more would have been given to the number six ; but here the intention of the 
leg^lature is manifest, because the addition to the former number is given in 
a separate act. I should therefore say, that the meaning of the words " re- 
gular number of voyages " does not mean six, but such an addition to that 
number, as the East India Company may engage the ship for. And the reason 
of the matter goes hand in hand with the strict reading of the law, because, 
on the return of the ship from her sixth voyage, if she were engaged for future 
voyages, the Dock Company would incur all the expense of unloading and 
loading, just as if she had returned from an ordinary voyage. A difficulty 
would also arise by any other construction as to what payment the ship should 
make on her seventh or subsequent voyages ; for it would seem to be unrea- 
sonable to require the deduction on every voyage. I am, therefore, of 
opinion, that the Thomas Grenville was not entitled to a return of 4^. per ton 
on the completion of her sixth voyage. As to the second question, it is almost 
unnecessary to say, that she had not a right to a loading on her next voyage 
free of dock charges; and the third question becomes altogether useless. 

Park, J. — ^This question depends altogether on the meaning of the words 
which have been referred to, and equity goes along with the construction 
which they have received. 

Vauohan, J. — I am of the same opinion. The return of the 4^. per ton 
is only to be made when the ship has returned from her last voyage in the 
company's service. Tliat appears from the context, " or should not continue 
in the JSoff/ /iicfta trade," meaning, if she should not then have been the regular 
number of voyages. Until the 43 Geo. 3, c. 63, made the number to depend 
upon the choice of the Efist India Company, it seems that six voyages were 
considered the regular number. 

CoLTMAN, J. — I am of the same opinion. It is true that the parties who 
claim the repayment of this money must clearly establish their title to it. The 
whole question arises on the meaning of the words " regular number of voy- 
ages." The case finds that the term means "six voyages;" but we are not 
bound by the popular meaning, if we find it inconsistent with the provisions of 
an act of parliament. If the 43 Geo. 3, c. 63, had not passed, it would be 
quite clear what the meaning was; but I think we may now fairly construe the 
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Judgment for the defendant. 



June 7. Clowes and others v. Williams. 

Jj^bylhTin!^* T)EMURRER. The declaration stated that the defendant had been sum- 
donee of a bill moned to answer the plaintiffs, by virtue of a writ issued on, &c., out of 

■g^it Um ac- ^® Court of our lord the king before his justices at Westminster, For that 
ceptor. whereas one W. B, Clarke, on the 20th day of August, in the year of our Lord 

1836, made his bill of exchange in writing, and directed the same to the defen- 
dant, and thereby required the defendant to pay to the order of the said W-, B, 
Clarke, 20/. value received, three months after the date thereof, which period 
had elapsed before the commencement of this suit; and the defendant then 
accepted the said bill, and the said W, B, Clarke then indorsed the same to the 
plaintiffs; and the defendant then promised the plaintiffs to pay them the 
amount of the said bill, according to the tenor and effect thereof and of the 
said acceptance and indorsement; whereby, and by reason of the non-payment 
of the said several monies respectively, an action hath accrued to the plaintiffs 
to demand and have of and from the defendants the said several monies re- 
spectively, amounting to the sum of 40/. above demanded; yet the defendants 
hath not paid the said sum above demanded, or any part thereof; to the plain- 
tiffs' damage of 40/. ; and thereupon they bring their suit, &c. 

The defendant demurred to the first count, and pleaded nunquam indebitatus 
to a second count in the declaration. 

Barstow, in support of the demurrer, contended that an action of debt is not 
maintainable by the indorsee of a bill of exchange against the acceptor. 

Wallinger, contrh, admitted that the ground of demurrer was good if applied 
to a declaration in debt; but he contended, that the first count of the declaration 
was, in substance, a count in assumpsit. He cited Brill v. Neale (a) . 

Tindal, C. J. — Both parties may be allowed to amend. There may be 
some doubt whether the declaration is not framed in debt, although it contains 
words of promise. The conclusion is wrong certainly. 

Park, J., Vaughan, J., and Coltman, J., concurred. 

Both parties agreed to amend their pleadings without costs. 

(a) 3 B. ft Aid. 208. 
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Capper and others v. Forster. ^^^- ^^'• 



A SSUMPSIT on a charter-party. The declaration stated, that by a certain A ship was 

memorandum for charter, made between the plaintiffs, as owners of the ^^ proceed to 

ship Flora, of the one part, and the defendants of the other part, it was mutu- /?»j Nunex^ 

aUy agreed that the ship should, with all convenient speed, receive and take board a full 

on board whatever lawful ?oods and merchandize the charterer mierht cause to *"*! complete 
- , ., , , . , , T*. 'i.T . 1. • 1 carjfo of lawful 

be sent alongside, and thereunth proceed to Rio Nunez, and dwcharge the same merchandize, 

at the factory of the charterer* 9 agent y and having so discharged her outward ?]^f *|JiJL*^ 
cargo, should reload a full and complete cargo of lawful merchandize, which the certain enume- 
said merchant bound himself to ship, not exceeding what she could reasonably iccordinfftoUie 
stow and carry, over and above her tackle, &c., and, being so loaded, should terms men- 
therewith proceed to London, and discharge at one of the reg^ar docks, at the charter-party, 

option of the charterer, on bein^ paid freight as follows, in full, for the above " '^} o' «if*»«f . 

^ , ° *^ . , , M 1 , . ^^ Kiiht option of 

voyage, viz. : — tor gum, beeswax, ivory, and palm oil, 4i. per ton, at 20 cwt. the charterer," 

net. at the king's beam; hides, at 1h per ton of 20 cwt. net, at the king's ||i*e tJ^'iY^"* 
beam; paddy or rice, 3/. per ton, net weight; bullion, 1 per cent.; all or either of filling up the 
at the option of the charterer, in full, and In lieu of all port charges and pilot- ]j|5^»*| ^The 
age, as customary; the act of God, &c., always excepted ; one half of the charterer put 
freight to be paid in cash on unloading and right delivering of the cargo, and one-seventh of 
the remainder by an approved bill at three months then following; thirty- five » ^^V^ ^^ the 
running days to be allowed to the said merchant, if the ship were not sooner rated, at Rio 
despatched for loading, at the places of loading on the coast of Africa, and ten '^"'^'u*"** 
days on demurrage, over and above the said lay days, at 4/. per day. Should Quantity at St, 
the quantity of paddy exceed eighty tons, 20s, per ton extra freight was to be ^^'JJi'^V'piSi 
paid on the surplus; and the quantity of hides was not to exceed fifty tons; the cargo was 
the charterer to have the liberty of shipping whatever goods he might send S'Toadli of teak 
outwards ffee of freight, but paying the difference of the ship's expenses Jn wood, which 
taking in cargo and going in ballast; and the vessel to call at St. Mary's on enumerated ar- 
her homeward voyage for clearance for England, the charterer paying her port *^cl«» »t 4/. per 
charges and her pilotage in and out of the River Gambia. Should paddy or peared that the 
rice be shipped, the charterer was to find dunnage ; and should the vessel not be S^*f f"' J*7** 
full at Rio Nunez, the charterer was to have the liberty of filling her up at freight 59SML, 
St. Mary's. The parties were bound under a penalty of 700/. for the due g" contudS^' 
performance of the agreement. of average 

Breach — That the defendant did not load such full and complete cargo at JJlTcnumerated 
Rio Nunez aforesaid; but, on the contrary thereof, loaded at Rio Nunez a small J'^^^^^'vT'^^i** 
part only of a full and complete cargo, to wit, one seventh part only of such 668/., whibit a 

full and complete cbtso, and then wholly refused to load at Rio Nunez any ^/"K® °^ P*J™ 
^ , '^ ° ,. r«i/. iii.-! till. oil, one of the 

further or greater cargo therem. That after the defendant had loaaed on enumerated 

board the said ship at Rio Nunez such cargo as aforesaid, to wit, on, &c., the Sni^^^JaVe w^ 

plaintiffs sailed and proceeded with the said ship, by the order and direction of duced 452/. 

the defendant, to St, Mary's, in the said memorandum of charter mentioned, the plain*' 

and afterwards, to wit, on, &c., arrived with the said ship at St, Mary's afore- tiffa were enti- 

said, and were there ready and wiUing to suffer and allow the defendant to fill freight to the 

up and complete a full and complete cargo for the said ship of all such lawful ;"1S""' ^. 
* * c (>ooi. ; and 

that the charterer did not fill up a full and complete cargo of lawful merchaudize. 
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CVmn. Phat. merchandize as in the raeroorandum of charter was mentioned, according to 
qT^^j. the terms of the said memorandum, and then requested him so to do; never- 
V. theless the defendant did not fill up at St. Mary's such full and complete cargo 

of lawful merchandize, and then filled up a small part only of the said ship with 
Buch lawful merchandize as she could have reasonably stowed, and then wrong- 
fully and improperly filled up the said ship at St, Mary*s aforesaid with a 
certain large quantity of merchandize, other than according to the true intent 
and meaning of the said memorandum of charter, to wit, with timber and 
wood; by means of which several premises, the plaintiffs not only lost and 
were deprived of a large sum of money, to wit, the sum of 600/., which they 
might and would have made by having such full and complete cargo of lawful 
merchandize loaded on board the said ship at Rio Nunez and St, Mary's afore- 
■aid, according to the terms of the said memorandum of charter, but also, by 
means of the loading on board the said ship at St, Mary's aforesaid such cargo 
of timber and wood, the said ship was then greatly broken, &c. 

And the plaintifb further said, that a large sum of money, to wit, 1000/., 
became and was due and payable from the defendant to the plaintiffii for and in 
respect of the freight of goods, wares, and merchandizes, shipped and loaded 
on board the said ship, according to the true intent and meaning of the said 
memorandum, and carried and conveyed therein in the said voyage in the said 
memorandum mentioned. 

Counts for freight generally, and on an account stated. 

Pleas — ^To so much of the breach in the first count mentioned as related to 
the not loading a kll and complete cargo at Rio Nunez, that the defendant 
could not load a full and complete cargo at Rio Nunez as was mentioned in the 
said memorandum of charter. Conclusion to the country. 

Secondly, as to so much of the breach in the first count mentioned, as re- 
lated to the defendant not filling up at St, Mary's a full and complete cargo of 
lawful merchandize, that the defendant did, within the said lay days, fill up at 
St' Mary's, in the memorandum of charter and declaration mentioned, a full 
and complete cargo of lawful merchandize, according to the true intent and 
meaning of the said memorandum of charter, and did not fill up the said ship 
at St. Mary's aforesaid with any merchandize whatsoever, other than accord- 
ing to the true intent and meaning of the said memorandum of charter. Con- 
clusion to the country. 

Thirdly, as to so much of the breach of the promise in the first count men- 
tioned as related to the non-payment of 538/. I7s, lid,, parcel, &c., that after 
the said sum of 538/. \7s, lid. became due and payable from the defendant to 
the plaintiffs in respect of freight, as in the declaration stated, and before the 
commencement of this suit, to wit, on, &c., an account was had and stated by 
and between the plaintiffs and defendants of and concerning the said stun of 
638/. 17f. lid., and upon that accounting the plaintiffs were found to be in 
arrear, and indebted to the defendant in the sum of 98/. 1 7s, 6d,, which was then 
upon that account allowed to the defendant in account against the aaid sun of 
638/. 17 s. lid,; and the residue of the said last-mentioned sum, to wit* 
440/. 0^. 5d., was then paid by the defendant to plaintiffs, and accepted by 
them in full satisfiEu;tion and discharge of the balance due in respect of the said 
sum of 538/. I7s. lid., after allowing the said set-off of 98/. 17^. 6d., and of 
all damage in respect of the said breach of promise, so far as related to tHe said 
nun of 688/. 17#. lid. Condosion with a verification. 
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Pleas to the two last counts, non-assumpsit. Com. PUm. 

The replication joined issue on the first and second pleas to the first count, 
and traversed the allegations in the third plea. 

At the trial, before Tindal, C. J., at the last sittings at Guildhall, it was in Forster. 
evidence that the Flora had been despatched from London to Rio Nunez, in 
pursuance of the charter party. On her arrival at Rio Nunez, the charterer's 
agent informed the captain, that another vessel, the James, which was loaded 
with a cargo of the articles enumerated in the charter-party, had been recently 
dispatched for the charterer, and had taken the goods intended to be sent by 
the Flora, Only 153 quarters of paddy and a box of gold dust, being about 
one-seventh of a full cargo, was put on board at Rio Nunez, The Flora after- 
wards proceeded to St, Mary's, and there the charterer put on board 205 quar- 
ters of paddy and 600 hides, and completed a full cargo, under a protest by 
the captain, with 84 loads of teak wood, the staple commodity of the place, at 
the freight of 41, per load. Evidence was given to shew that a fiill cargo of 
palm oil, at 41, per ton, would have produced a freight to the amount of 
452/. ; and a full cargo of all the articles enumerated in the policy, in average 
quantities, 668/. It appeared that the defendant had paid 593/. 18#. 6d., on 
account of the freight. The jury found a verdict for the plaintiff for the 
further sum of 74/. Is. 6d. 

Taddy, Serjt., obtained a rule nisi for a new trial, or to reduce the damages. 
He contended, first, that the defendant was not bound to load a full and com- 
plete cargo at Rio Nunez ; secondly, that teak wood was a cargo of lawfiil 
merchandize, and that the charterer was not obliged to ship such goods 
only, as were mentioned in the charter-party; and, thirdly, that if such was 
not the proper construction of the charter-party, then that the damages were 
improperly assessed. 

Wilde, Seijt., Talfourd, Seijt., and R, V, Richards, shewed cause.— Issues 
have been taken upon the allegations in the declaration, and therefore it is too 
late to object to the mode in which the breaches are assigned. It is obvious 
that the principal destination of the ship was Rio Nunez; and if the James had 
not been previously despatched, her cargo would have been put on board the 
Flora. Although the ship had liberty to touch at St, Mary's, to complete 
her cargo, it was not thereby intended that she should take a small quantity 
of goods on board at Rio Nunez, and then complete her cargo with articles so 
much less advantageous to the owner, than a shipment of a general cargo 
would have been. If the ship had come home empty, the rule of law as to 
payment of freight, is well established. In such a case, the charterer would 
be liable to pay the amount of the freight of an average quantity of all the 
articles which are enumerated. Thomas v. Clarke (a), Wallace v. Small (b); 
Abbot on Shipping, part 3, chap. 7. In the former case it was contended, 
as here, that the charterer was at liberty to select one of the enumerated 
articles which would have yielded the smallest sum to the ship owner; but 
Abbot, C. J., refused to direct the jury to find the damages upon that principle. 
Tlie same rule must be applicable to this case. Moorsom v. Page{c) is 



(•) 



3 SUrk. N. P. 450. - (e) 4 Camp. 103. 

Cited in Irving t. Clegg, 1 Bin{. N. C. 55. 
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Com, Pleat, distinguishable. In that case the freighters were at liberty to put on boud 
>-^-v-w other goods besides those which were enumerated, and therefore it was held, 
V. that they were not necessarily bound to ship any copper, although that was 

one of the articles mentioned in the policy. 

Taddy, Seijt., and Wightman, contr^,— By the terms of the charter party, 
the freighter had the option of shipping any of the enumerated articles; and 
it appears that a cargo of palm oil would not have produced the amount which 
the defendant has paid into court. Palm oil is an article which produces a 
fair average profit to the ship owner. It is clear that a cargo of any one of 
the enumerated articles might have been brought home. In Maorsom v. 
Page (e), where, by a charter-party, the freighter covenanted to provide for 
the ship a full and complete cargo, consisting of copper, tallow, and hides, or 
other goods, it was held, that he having supplied her with as large a quantity 
of tallow and hides as she chose to take on board, he was not bound to pro- 
vide any copper, although, for the want of it, the ship was obliged to keep 
in her ballast, and did not take so advantageous a freight as she otherwise 
would have done; and the authority of this case b recognised in Irving v. 
Clegg (/) . Then, upon the two first issues which are raised, the verdict ought 
to be entered for the defendant, because, as to the first, the defendant was not 
bound to load and complete a full cargo at Rio Nunez. As to the second 
issue, it appears that a full cargo of lawful merchandize was shipped at St, 
Maty'i, and the terms of the policy are, that the ship should reload " a full 
and complete cargo of lawful merchandize." If the vessel was injured by the 
timber, that would only be the ground of a cross-action. 

Okt adv. vult. 

Tin DAL, C. J. — ^This was an action of assumpsit, brought on a memoran- 
dum for charter made between the plaintiffs as owners of the ship Flora, of the 
one part, and the defendant, of the other part : and upon the issues joined on 
three breaches assigned in the declaration, the jury found as to the first, that 
the defendant might have loaded a full and complete cargo at Rio Nwiez; 
upon the second, that the defendant did not fill up at St. Mary's a full and 
complete cargo of lawful merchandize according to the true intent and mean- 
ing of the said charter, and upon the last, that there is still due to the plain- 
tiffs, from the defendant, the sum of 74/. Is. 6d, for freight under the charter. 
There were other issues joined upon the pleadings, to which it is unneces- 
sary to advert, as the principal question before us turns upon the principle 
upon which the amount of the damages ought to be calculated, reference 
being had to the proper construction of the charter-party. The defendant 
has brought the case before us upon a rule calling either for a new trial or for 
the reduction of the damages given by the present verdict. With respect to 
the new trial, the defendant contends, that, as to the two first issues, the ver- 
dict ought to have been found in his favour. The breaches might possibly 
have been more aptly and precisely assigned with reference to the terms of 
the charter, but, as the defendant has thought proper to take issue and go to 
trial upon them, as framed in the declaration, we cannot think them so deficient 
in form or so ill adapted to the case, as to be objectionable on that g^und in 

(/) 1 Bing. N. C. 63. 
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this stage of the proceedings. And upon the evidence given at the trial, we Com. Pkat, 
see no ground to disturb the verdict. As we understand the charter, it con- 
templates a voyage to Rio Nunez, at which place it was intended both by the 
ship-owners and the merchant that the outward cargo should be discharged, 
and the homeward cargo put on board, such homeward cargo being intended 
to consist of the enumerated articles, or of some of them, with liberty, how- 
ver, of filling up the vessel at St, Mary's ; that is, of supplying at the latter 
place any deficiency of the contemplated cargo, which they might be unable 
to procure at Rio Nunez, That Rio Nunez was her place of destination ap- 
pears manifest from the provision that she was to discharge her outward cargo 
at the factory of the merchant's agent there, and having so discharged her 
outward cargo, was to reload a full and complete cargo of lawful merchandize, 
which the merchant binds himself to ship. This is the du-ect obligation into 
which the merchant enters; the filling up at St, Mary's is only a liberty 
given to him in his own ease, and for bis rehef in case he should be unable to 
comply with his direct obligation. And we think this provision in the charter 
points so specifically to Rio Nunez as the port of discharge and reloading of 
the homeward cargo, that we cannot give to the mention of ports of loading 
on the coast of Africa, or the liberty of filling her up at St, Mary's, the force 
of altering or controlling the primary intention of the charter. And upon the 
evidence before the jury of what had taken place at Rio Nunez just previous to 
the arrival of the Flora, we cannot think them wrong in finding the first issue 
lor the plaintiffs: they probably, and not unreasonably, thought, that the 
cargo which had been recently forwarded by the defendant's agents by another 
ship, the James, might have been sent by the Flora if those agents had been 
inclined so to send it. 

And as to the second issue, upon the construction we have already put upon 
the charter-party, we think the jury right in finding, that the loading nearly 
a complete cargo of lumber at St. Mary's, although it was the staple commo- 
dity of that place, was not a filling up with lawful merchandize, according to the 
intention of the parties, and that the verdict upon tliat issue also ought not 
to be disturbed. The real question, however, between the ship-owners and 
the merchant, arises upon the amount of damages which the jury have found 
by their verdict, which damages, whether they be considered as the measure of 
the injury sustained by the plaintififs upon the two first breaches, or as the 
sum due for the freight of the cargo actually brought home upon the third 
breach, is immaterial. The plaintifis, on the one hand, contend that upon the 
legal construction of the charter, they are entitled to an amount of freight 
which would have been earned if the ship had brought home a cargo consist- 
ing of average quantities of all the enumerated articles; the defendant, on the 
other hand, contends that the ship-owners are only entitled to freight for the 
timber actually brought home upon a quantum meruit; or to the freight due 
upon a full cargo of any one of the enumerated articles, at the option of the 
merchant^ or at the very utmost to the freight due upon a full cargo of any 
one of the articles for which a middle rate of freight is charged; such, for in- 
stance, as palm oil ; under any of which litbdes of adjustment, the plaintifis, as 
it is admitted, are over-paid. Now if th6 ship had returned empty, we think 
the question now raised must be considered as settled. The opinion expressed 
by the very learned and accurate writer of the law of ships and shipping, re- 
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Com, PUat. ferred to in the course of the argument, and the case of Thomat v. Clarke (h), 
the decision of which was not appealed from by any motion to the Court, ap- 
pears to us to lay down and establish a rule, which is at once just and rea- 
sonable, and may fairly be inferred to meet the intentions of the contracting 
parties. And we can see no real distinction to be made between the applica- 
tion of this rule to the case where the ship returns empty, and where she re- 
turns with a cargo of articles altogether, or in a very large proportion, of a dif- 
ferent nature and quality from those enumerated in the charter, and between 
which cargo brought home, and the enumerated articles, there is no common 
measure whatever. In both cases, the original intention and expectation of the 
parties, at the time the charter was entered into» as to the amount of freight 
which would become payable for the voyage, must have been founded upon 
the assumption that the ship would bring home a cargo, consisting of all or 
some of the enumerated articles ; in both cases, therefore, there exists the 
same necessity of appl3dng the rule above laid down, which necessity is 
grounded on the consideration that, unless yon adopt this rule, you have no 
other guide whatever ; the liberty to fill up with other lawful merchandizes 
being understood by us to mean other lawful merchandizes efusdem generis, at 
least so far as the calculation of the freight is involved in that construction. 
And as the question of the amount of damages, or the amount of freight, 
whichever it is to be considered, was left to a special jury of merchants in the 
dty, who have adopted that rule of calculation with respect to the breach of a 
mercantile contract, it is sufficient for us to say we cannot feel ourselves au- 
thorized either to reduce such amount, or to direct a new trial. 
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against the 
acceptor of a 
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dorsed the 
bill to one S. 
and that Sm 
dtlivered the 
iame to the 
plaintiff. 
Held^ upon 
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CuNLiFFE and others v. Whitehead. 

T\EMURRER. This was an action of assumpsit on a bill of exchange. 
The declaration stated that one William Fraser, on the 18th July, 1833, 
at London, made his bill of exchange in writing, and directed the same to the 
defendant, and thereby required the defendant to pay, to the said W, Fnuer*i 
order, 1500/., value received, five months after the date thereof, which period had 
elapsed; that the defendant accepted the said bill ; and that the said W, Fra^ 
ser then indorsed the same to Messrs. Salamonson, Fraser, and Co. ; and that 
the said Messrs. Salamonson, Fraser, and Co. delivered the same to the 
plaintifis; of all which the defendant had due notice, and promised the plain- 
tiffs to pay the amount of the said bill, according to the tenor and effect thereof 
and of his said acceptance thereof. 

Demurrer, upon the ground that the declaration did not state that the bill 
had been indorsed to the plaintiffs. 

Crampton, in support of the demurrer. — ^The question is, whether the bare 
allegation of the delivery of the bill to the plaintifiis is sufficient. It is only 
under peculiar circumstances that the property in a bill passes by delivery. 
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Here the bill was payable to Fraser's order; and Salamonson and Co., the in- f\„„, Pktu. 
dorsees, could only pass it to the plaintiffs, by an indorsement. Clark y. 
Pigot (a) is not recognised as law. 



cuvlifcx 
Whitbhbad. 



Bompas, Seijt., contrii. — Before the new rules of pleading, the defendant 
could give all matters in defence in evidence, under the general issue ; and then 
the plaintiffs might have alleged that Fraser indorsed the bill to them ; but now 
the defendants would have pleaded that no consideration passed between 
Fraser and the plaintiffs. It is not necessary to contend that the mere delivery 
of the bill to the plaintiffs is sufficient. The question is, whether the plaintifiB 
may not have a good title to the bill, consistently with the allegations in the 
declaration. It may appear, at the trial, that the indorsement from Fraser to 
Salamanson, was so qualified as to entitle the plaintiffs to recover. Thus a bill 
may be made payable to the use of a third party. The plaintiffs were strictly 
confined to use the language given in the forms of the new rules; and, there- 
fore, they were compelled to state the indorsement generally; or, if the in- 
dorsement by Fraser were a general indorsement, then a mere delivery would 
pass a title to all subsequent holders of the bill, as a bill payable to bearer. 

Crompton, in reply. — ^An indorsement to Salamonson and Co., is an indorse- 
ment to them or their order, and they could only give a title to their in- 
dorsee by an indorsement. If the indorsement were not so, the plaintiffs 
ought to have shewn it expressly in the declaration. 

Tin DAL, C. J. — I think, whatever construction may be put upon the new 
rules, it is clear that they never were intended to effect any alteration in the 
law merchant, or to make a bill of exchange pass by delivery, which would 
only pass before, by indorsement. The question arises on the bill as it is de- 
scribed in the declaration. It appears that the action is brought against the 
acceptor of a bill of exchange, payable to the order of Fraser. It is clear that 
an indorsement by Fraser would be necessary ; and accordingly, it is averred, 
that Fraser indorsed the 'bill to Salamonson, Fraser, and Co. Now, pausing 
here for a moment, there was a time when the omission of the words ** or 
order," in the indorsement, was thought to render the indorsement restrictive; 
but Edie v. The East India Company (b) settled that qusstion, and decided 
that the bill was negotiable by indorsement when in the hands of the indorsee. 
The question then is, whether, upon looking at the allegations in the declara- 
tion, we can consider the indorsement by Fraser to be any more than an in- 
dorsement to Salamonson and Co., or their order; and it seems to me that, 
in contemplation of law, that is the effect of the statement; and if that be so, 
it is dear that an indorsement from Salamonson and Co. to the plaintiffs was 
necessary. It is contended that, since the new rules, it must be taken that 
the indorsement by Fraser was an open indorsement, which would operate so 
as to make the bill pass by a mere delivery : such however is not the legal 
inference ; and as to the argument that the plaintiff has been misled by the 
new rules, it i^pears to me that the difficulty has been raised, by not adhering 
to the precedents which are there given ; inasmuch as they all contain an alle- 
gation of the indorsement of the bill. Perhaps the facts of the case are such, 

(a) 1 Salk. 126. (b) Burr. 1210. 
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that no allegation of an indorsement could be made. It Is, however, sufficient 
to sny, that, as there was an actual indorsement to Salamonson and Co., the 
right t bring this action cannot pass to the plaintiffs by a mere delivery of 
the bill. 



Park, J. — I am of the same opinion. This is the first time I ever saw a 
declaration framed in this manner. In all the precedents given in the new 
rules, the transfer of such a bill is stated to be by indorsement. 

Vaughan, J. — It is not intended by the new rules, to alter the law upon this 
subject. The simple question is, whether this appears to be an open or a 
restricted indorsement; and even if this were equivocal, the defendant would 
be entitled to our judgment. 

CoLTMAN, J. — ^This question turns on the meaning of the allegation, that 
Fraser " indorsed the bill to Salamonson, Fraser, and Co." It may mean 
that Fraser simply wrote his name; or that he made it pa3rable expressly to 
their order. It seems rather to point to the former mode of indorsement; 
but the statement is equivocal. However this might be, if the declaration had 
alleged a subsequent indorsement to the plaintiffs, then a good title to the bill 
would have been made out, but I presume that no such indorsement was 
made; therefore, as the right to bring this action could not be g^ven by a mere 
delivery of the bill, our judgment must be for the defendant. 

Judgment for the defendant. 



May 23. 
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'T^HIS was an action of covenant for not repairing a messuage, brought by 
the assignee of the reversion, against the assignee of the term. The 
breach assigned was, that the defendant did not, after the assignment and 
during the continuance of the demise, well and sufficiently repair the mes- 
suage and did not, at the end of the term, leave the same so well and suffici- 
ently repaired; but during the demise, to wit on the 1st of January, 1835, and 
from thence until the end of the term, suffered and permitted the said mes- 
suage, to be ruinous and in great decay for want of repairing the same, and the 
defendant, at the end of the term, left, surrendered, and yielded up the pre- 
mises, unto the plaintiff, so badly and insufficiently repaired. 

Plea — That after the said covenant had been broken by the defendant, and 
hT^sideration ^®^ *^® expiration of the said term, and long before the commencement of 

thiit the plain- this suit, to wit, on the 26th day of December, 1836, the said messuaere beine: 
tiff had became ^ - *•«& 6 

tenant from year to year, and had promised to repair the preraines before the 12th of Aprils 
he, the plaintiff, would give time for the reparation, without bringing an action in the meantime, 
yet that the plaintiff wrongfully commenced the suit, before the 12th of ApriL Held^ that 
this plea was bad — first, because it was a plea of an accord executory only, and not executed ; 
secondly, that there was no good connideration laid for the defendant's promise to repair, or fur 
the plaintifi*s promise to forbear to sue for the breach of covenant. 
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80 ruinous and in decay, as in the declaration alleged, it was agreed by and 
between the plaintiff and the defendant, and the plaintiff also then promised 
the defendant, that, in consideration that the defendant, at the request of the 
plaintiff, had become, and then was, the occupier of the said messuage, and 
held the same as tenant thereof from year to year, at and under a certain 
yearly rent therefore payable by the defendant to the plaintiff, and had also at 
the like request of the plaintiff, promised the plaintiff well and sufficiently to 
repair and amend the said messuage in the manner required by the said in- 
denture in the declaration mentioned, on or before the 12th of April, 1836, 
he, the plaintiff, would forbear and give to the defendant until the said 1 2th 
oi April, 1836, for the due reparation and amendment of the said messuage, 
in the manner required by the said indenture, without, in the mean time, com- 
mencing or prosecuting any action or suit against the defendant in respect of 
the said breaches of covenant in the declaration mentioned, or any part 
thereof; and that in case the said messuage should be so well and sufficiently 
repaired and amended as aforesaid on the said 12th of April, 1836, he the 
plaintiff, would then relinquish and forego all claim and demand whatever of 
him, the plaintiff, upon or against the defendant, in respect of the said 
breaches of covenant or any part thereof. The plea then averred, that 
although from the time of the making the said agreement and thenceforth until 
the commencement of this suit, the defendant, who during all that time re- 
mained tenant of the said messuage to the plaintiff as aforesaid, was always 
ready and willing to perform and fulfil the said agreement on his part, and 
well and sufficiently to repair and amend the said messuage in the manner re- 
quired by the said indenture, so that the same should be so well and suffi- 
ciently repaired and amended by and on the said 12th of April, 1836, 
whereof the plaintiff had notice, yet the plaintiff, not regarding his said agree- 
ment and promise, wrongfully commenced his suit in that behalf against the 
defendant before the said 12th of April, 1836, to wit, on the 6th of April, 
1836; and that the defendant was ready to verify. 

At the trial, a verdict was found for the defendant, and in Easter Term, 
Stephen, Seijt., obtained a rule nisi, to enter judgment for the plaintiff non o5- 
stanie veredicto, on the ground that the plea did not disclose any legal bar to 
the action. 



Com Pleas. 



Bay LEY 

r. 
UOMAK. 



Talfaurd, Serjt., and Gumey, shewed cause. — The defendant is entitled to 
retain the verdict. The plea shews that the plaintiff entered into an agree- 
ment with the defendant, which constituted a new contract between them ; 
and the action on the covenant was suspended. Goody, Cheesman (a), Stracey 
V. The Bank of Euyland{h), In Com. Dig. tit. Accord, (B. 4.) it is said, 
that an accord with mutual promises to perform is good, though the thing be 
not performed at the time of action ; and that principle was acted upon in 
Cariwright v. Cooke (c). In Alden v. Blague (c), in an action for breach. of 
covenant to repair, the defendant pleaded that he made an agreement with 
the plaintiff to pay thirty shillings in satisfaction, which he had received; and 
it was held that the plea was good, although it was objected that the action, 
being groimded upon a deed, could not be discharged unless by deed. In 



(a) 2 B. & Ado. 328. 
(6) 6Bing:.754. 



(c) SB. & Ado. 701, 
{d) Cro. Jac. 99. 
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Com, PkoM. Case v. Barber [e) , it is said that although in former times the pleading nn 
Bat LET accord without execution in the whole, is not good, according to Peytoet 
case, yet now the law being taken that mutual actions lie on such agreements, 
such plea shall be allowed. 



UOUAN. 



Stephen, Serjt., contrct. — ^This plea cannot be good as a plea in accord and 
satisfaction, because no satisfaction is shewn, and accord without satisfiaction 
is no plea. In Allen v. Harris (/), it was expressly held, that an accord is no 
bar before execution; and it is said by the Court, " And the books are so nu- 
merous that an accord ought to be executed, that it is impossible now to 
overthrow all the books." In Lynn v. Bruce (g). Eyre, C. J., said that this 
last-mentioned case was decided upon sound principles. " Interest reipublica 
ut sit finis litium; accord executed is satisfaction; accord executory is only sub- 
stituting one cause of action in the room of another, which might go on to any 
extent." In Pey toe's case (A), it is laid down, that every accord ought to be 
full, perfect, and complete ; for if divers things are to be performed by the 
accord, the performance of part is not sufficient, but all ought to be per- 
formed. Raynew,Orton(i), James \. David {k), Adams y,TapKng{J), Another 
objection is, that the defendant has not shewn any good consideration for the 
granting of further time to repair. The defendant had become yearly tenant of 
the premises before he made the promise ; and, therefore, the tenancy is no con- 
sideration for the promise to repair. If this is not to be treated as a plea in 
accord and satisfaction, but as the substitution of one agreement for another, 
then the plea is bad, because the substituted agreement is not under seal. If 
the plaintiff has agreed to give the defendant further time to repair the pre- 
mises, that is only ground for a cross action. The decision in Good v. Cil«ff- 
man (m) could not have been intended to break in upon the general rule which 
has been established; but that case was determined on the ground that it 
would have been a fraud on the other creditors to depart from the agreement. 

Cur. adv. vult, 

June 9. TiNDAL, C. J. — ^The motion which has been made by the plaintiff for 

judgment, nan obstante veredicto, raises the question whether the plea is a 
legal bar to the action ? The plea alleges, that after the covenant for repair- 
ing and leaving in repair had been broken by the defendant, and damages for 
such breach had been incurred, an agreement was entered into between the 
defendant and the plaintiff, that in consideration that the defendant, at the 
request of the plaintiff, had become tenant of the premises from year to year, 
under a certain rent, and had also, at the like request of the plaintiff, promised 
the plaintiff to repair the demised premises before the 12th of April then 
next, — ^he, the plaintiff, would forbear and give time to the defendant, until 
the said 12th of April, for the reparation, without bringing an action in the 
meantime, and that in case the premises should be well and sufficiently re- 
paired on the said 1 2th of April, then that he, the plaintiff, would relinquish 
all claim and demand in respect of the said breaches of covenant. If the de- 

(e) Sir T. Jones, 158. (i) Cro. Eliz. 306. 

If) 1 Lord Ray. 122. (*) 6 T. R. 141. 

{g) 2 H. Block. 319. ( /) 4 Mod. 88. 

(A) y Rep. 7U. b. (m) 2 B. & Ado. 328. 
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fendant had been able to aver in the plea, that the premises had been well and Com. Pleat, 
sufficiently repaired before the 12th of April, and the action had not been Bay ley 
commenced until after that day, there would have been no doubt but that the » 

plea would have been good, as a plea of accord executed and satisfaction. 
But the plea as it stands, stating it the most favourably for the defendant, is 
the plea of an accord which is executory only, and not executed. It appears, 
by along train of authorities, commencing with that in Dyer, 356, that a plea 
of accord, to be a good plea, must shew an accord which is not executory at 
a future day, but which ought to be executed and has been executed before the 
action brought. The same law is laid down in Roll. Abr. 129, Accord, pi. 
11, 12, 13. Again in Peytoe's case, 9 Rep. 79, where it is broadly stated by 
the Court that in an accord, if the thing is to be performed at a day to come, 
an averment of tender and refusal is not sufficient, without actual satisfaction 
and acceptance. In Allen v. Harris (n), the Court say, the books are so 
numerous that an accord ought to be executed, that it is now impossible to 
overthrow all the books; but if it had been a new point it might have been 
worthy of consideration. In the next case in order of time, Lynn v. Brace (o), 
the same principle is upheld by Eyre, C. J., and the court of Common PleasJ; 
and in Jones v. David (p,) b}' Lord Kenyan and the Court of King's Bench; 
and, we think, this current of authority is too strong to be met by the doubts 
expressed by the Court in Case v. Barber (q), that though, in former times, 
the pleading upon accord without execution, in the whole is not good, accord- 
ing to Peytoe's ease, yet now the law being taken that mutual actions lie on 
snch agreements, such plea shall be allowed independently of the circumstance 
that the plea of accord, in that case, was not held to be good for want of con- 
for the defendant's promise. But, as to the case of Good v. Cheese^ 
\(r), in which evidence of an accord, though not executed, was held to 
be a good answer to the action, it may be considered as standing upon its 
own peculiar ground; the agreement in that case, amounting to a valid new 
contract between the other creditors and the debtor, capable of bemg im- 
mediately enforced; we think, therefore, if this plea amounted to a plea 
of an accord executory, made upon mutual promises, it must, upon the 
authorities above referred to, be held to be bad. But the plea appears to to 
be open to another objection, namely, that there is no good consideratioc 
laid either for the defendant's promise to the plaintiff to repair the premises, 
before the 12th of April, or for the plaintiff's promise to the defendant to for- 
bear to sue until that day. The defendant was Uable to damages under the 
covenant, immediately, for not repairing ; and, therefore, the promise by him 
to repair before the 12th of April can be no consideration for the plaintiff's 
promise to forbear. And the defendant's promise to repair by the 12th of 
April is not made until after the new tenancy is actually contracted ; and, 
therefore, such tenancy is no consideration for his subsequent promise. Upon 
this ground, therefore, independently of the former, we think the plea bad; for 
no action could be supported, either against the plaintiff or the defendant, upon 
the substituted contract stated by way of accord. 

Judgment for plaintiff, non obstante veredicto, 

(•) 1 LordRaym. 122. (q) Sir T. Jones, 168; Sir T. Raym 

(o) 2 H. Bl. 317. 452. 

{p) 6 T. R. 140. (r) 2 B. & Adol. 335. 
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June 9, Pascoe and another v. J. Pascoe the younger. 

di"e 'dSenlunt £)ECLARATION in replevin for taking goods. Avowries— ^rst, that the 

avowed for rent plaintiffs, for all the time during which the rent hereinafter mentioned to 

the plaintiff he distrained for, was accruing due, and from thence until and at the time 

pleaded in bar, <vvhen, &c., held and enjoyed the premises, in which, &c. as tenants thereof 

tnitie in ihe to J. Pascoe the younger, by virtue of a certain demise thereof to the plain- 

tTncd'^ the"" ^^® theretofore made, at and under the yearly rent of 32/., payable half- 

afow.mt de- yearly ; and because 80/. of the rent aforesaid, at the time when, &c., was 

trarwfeired the ^^^» ^^' ^^® defendant, well avowed the taking of the goods as a distress.— 

premiscR to the Second — ^that the plaintiffs, for two years and upwards next before the time 

the* residue *of ^^ making the agreement hereinafter mentioned, held and enjoyed the premises 

the avowant*! ^ tenants thereof to the said /. Pascoe the youneer. by virtue of a certam 

cstAts t£rfn V * 

and interest ^in demise thereof to the plaintiffs theretofore made, at and under a certain yearly 
that'theavow? ^^^^* to wit, the yearly rent of 36/., payable half yearly. That before the 
ant had not, at making of the said agreement, to wit, on, &c., the said /• Pascoe the younger, 
Stl^OT^aTany ^^^ caused to be distrained, on the said premises, divers goods and chattels, 
time during tne for the sum of 36/., arrears of rent then due; and the plaintiffs had replevied 
T^rSonm the said goods, and commenced an action against the said J. Pascoe the 
ctute, tern, or younger, in the Sheriff's Court of Cornwall, which action was afterwards 
•ame. The de- removed to the Court of King's Bench, and was then pending ; that disputes 

lendant rejoin- ^^^^ differences havinff arisen between the said parties, relative to the said dis- 
ed, that by an , , , , • i • i i 

award nnade in tress, an action at law and other matters relative to the premises, particularly 

Stween "t he" ^ ^° *^® amount of the yearly rent which should be paid for the said estate — 

plaintiff and the plaintiffs and /. Pasooe the younger, for the ending and determining 

power*for dis- thereof, did, before the said time when, &c., to wit, on, &c., by a certain 

training upon agreement in writing, mutually and reciprocally agree with each other, that, 

for rent, was as well the matters aforesaid as all other matters in difference between the 

€[*▼«" ^ ^^^ ^^ parties, and more particularly the amount of the rent which should lie 

Held—^nu psiid for the said premises, should be and the same were thereby submitted 

that the pl«i ^j^^ referred to the award, final end, and determination of Robert Julian, 
allied witn » * 

sufficient cer. whose award was to be final and conclusive, both at law and in equity, as 

avowant at the ^^^ °^ ^® P^^ °^ '^' Pascoe the younger, as on the part of the plaintiffs, to 

making of the settle and ascertain the same, and to award, order, and determine, by his 

twetYtvij re. award, what he should think fit to be done and performed by the said parties 

version in him- respectively, respecting the several matters aforesaid. That the said R. Julian, 

that ihe rejoin^ having heard the allegations and proofs of both the parties, did afterwards, 

der was insuf- ^^^ before the said time when, &c., make and publish his award, under his 

ficient, because ^ . , ■. • 

it did not MD. hand and seal, upon and concerning the premises aforesaid ; and did thereby. 

arUtrator had (amongst other things,) award, order, and determine that, from Midsummer 

any authorit; 

to give the c 

fendant the 

power of dis- half yearly payments, at Christmas and Midsummer in every year, so long as 

they should continue to hold the said premises ; and that the said J. Pascoe 

the younger should have power of distress for recovery of the said rent of 32/. 

That the plaintiffs, from the time of making the said award, until and at the 

time when, &c., as tenants thereof to the said /. Pascoe the younger, at the 



laa V o*"' ~ o-'/ ' » » '" 

ritf then last, the plaintiffs should pay to /. Pascoe the younger, for the premises 

,e " in which, &c., 32/. per annum, instead of 36/. per annum before paid, by 



training. 
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taid yearly rent of 32/., payable half yearly on, &c., and that the said /. Pascoe 
the younger, by means of the premises, had for and during all the time last 
aforesaid, such power of distress as aforesaid ; and because 64/. arrears of the 
rent aforesaid, at the said time, when, &c., was due, he the defendant well 
avowed the taking of the goods as a distress. 

Pleas in bar to each of the avowries and cognizances : — That by the said de- 
mise, in the said avowry mentioned, the said /. Pascoe the younger did de- 
mise and transfer the said premises, in which, &c., unto the plaintiffs, for all the 
residue and remainder of his, the said /. Pascoe the younger's, estate, term, 
and interest, in the same, and that the said /. Pascoe the younger had not 
then, or at the said time, when, &c., or at any time during the said demise to 
the plaintifis, any reversionary estate, term, or interest, of or in the premises 
with the appurtenances, in which, &c., or any part thereof, expectant upon or 
to take efiect upon, or at any time after the expiration of the term granted to 
the plaintiffs by the said demise; and that the plaintiffs were ready to ve- 
rify, &c. 

In the replications to the pleas in bar, the avowant relied on the power of 
distress given to him in the award, as set forth in the second avowry. 

Rejoinder — ^That it was not referred to the said R. Julian, whether the said 
y. Pascoe the younger, should have power of distress for recovery of the said 
rent; with a conclusion to the countrv. 

Demurrer; and the causes assigned were, that the plaintiffs had in the re- 
joinders stated and attempted to put in issue a fact not alleged by the defen- 
dant in his replication, and wholly irrelevant and immaterial, to wit, that it 
was not referred to the said 22. Julian, whether /. Pascoe the younger, should 
have a power of distress for recovery of the said rent of 32/. per annum ; and 
also, for that the said rejoinders containing new matter, the plaintiffs should 
have concluded the same with a verification. 

Joinder in demurrer. 

The demurrer was argued by Stephen, Serjt., for the defendant, and Ogle, 

for the plaintiffs, in Hilary Term, 1837. 

Cur, adv. vult. 

TiNDAL, C. J. — In this replevin the defendant has made two avowries 
and cognisances. The first is in the general form given by the statute 
11 G. 2. c. 19, that the plaintiffs held the premises in which, &c., as 
tenants to Pascoe the younger, under a demise thereof to them made for 
a certain term, and then avows for two years* rent in arrear. To this 
avowry the plaintiffs have pleaded in bar, that by the demise in the avowry 
and cognisance mentioned, Pascoe the younger demised and transferred 
the premises in which, &c., to the plaintiffs, for all the residue and re- 
mainder of his, (the lessor's,) estate, term, and interest, of, and in the 
same: and that he the said Pascoe the younger, had not then, or at the 
said time when, &c., or at any time during the demise, any reversionary estate, 
term, or interest in the same. The defendant has replied to this plea in bar, 
a power of distress given to Pascoe the younger, by the award of an arbitrator 
to whom certain disputes and all matters in difference between him and the 
plaintiffs, had been referred; the plaintiffs in their rejoinder to this replication 
allege, that it was not referred to the arbitrator, whether the defendant, Pascoe 
the younger, should have a power of distress; to which rejoinder the defen<- 
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June 9, Pascoe and another v. J. Pascoe the younger. 

5i"e 'dSfenlunt £)ECLARATION in replevin for taking goods. Avounie9—fmU that the 

avowed for rent plaintiffs, for all the time during which the rent hereinafter mentioned to 

the plaintiff he distrained for, was accruing due, and from thence until and at the time 

pleaded in bar, when, &c., held and enjoyed the premises, in which, &c. as tenants thereof 

tniae in ihe to J. Poscoe the younger, by virtue of a certain demise thereof to the plain- 

ti^n^'d'' the"" ^^^ theretofore made, at and under the yearly rent of 32/., payable half- 

Efow.mt de- yearly ; and because 80/. of the rent aforesaid, at the time when, &c., was 

tranflre^ed the ^^^» ^^' ^^^ defendant, well avowed the taking of the goods as a distress.— 

premiaen to ihe Second — that the plaintiffs, for two years and upwards next before the time 

the residue 'of ^^ making the agreement hereinafter mentioned, held and enjoyed the premises 

the avowant*s ^8 tenants thereof to the said /. Pascoe the younger, by virtue of a certain 

and interest ^in demise thereof to the plaintiffs theretofore made, at and under a certain yearly 

that'ihUaVow? ^^"^' ^^ ^*^' *^^ yearly rent of 36/., payable half yearly. That before the 
ant had not, at making of the said agreement, to wit, on, &c., the said J* Pascoe the younger, 
&I ot\T any ^^^ caused to be distrained, on the said premises, divers goods and chattels, 
time during the for the sum of 36/., arrears of rent then due; and the plaintiffs had replevied 
TvvtTiAonaTj ^^ ^^ goods, and commenced an action against the said J, Pascoe the 
ctute, temo, or younger, in the Sheriff's Court of Cornwall, which action was afterwards 
•ame. The de- removed to the Court of King's Bench, and was then pending ; that disputes 

lendant rejom- j^j^^j differences having arisen between the said parties, relative to the said dis- 
ed, that by an , . , , . i • i i 

•ward made in tress, an action at law and other matters relative to the premises, particularly 

between'Vhe" ^ *^ *^^ amount of the yearly rent which should be paid for the said estate — 

plaintiff and the plaintiffs and /. Pasooe the younger, for the ending and determining 

power *for dis- thereof, did, before the said time when, &c., to wit, on, &c., by a certain 

training upon agreement in writing, mutually and reciprocally agree with each other, that, 

for rent, was ^8 '^ell the matters aforesaid as all other matters in difference between the 

Sifen to the gjj^j parties, and more particularly the amount of the rent which should be 
efendant : . , - , . , • , i / , i ■» t ^^ t_ • j 

Hcld—^rnu P&id for the said premises, should be and the same were thereby submitted 

*M**i!**_?I? and referred to the award, final end, and determination of Robert JuUwt, 
allied with ' * 

sufficient cer. whose award was to be final and conclusive, both at law and m equity, as 

avowant at the ^^^^ °° ^^® P^^ °^ '^' P^f^oe the younger, as on the part of the plaintiflb, to 

mailing of the settle and ascertain the same, and to award, order, and determine, by his 

reserve \ny re. award, what he should think fit to be done and performed by the said parties 

▼«"»o" *" ^^j™" respectively, respecting the several matters aforesaid. That the said/2./if/taii, 

that the rejoin- having heard the allegations and proofs of both the parties, did afterwards. 

der waa insuf- ^^^^ before the said time when, &c., make and publish his award, under his 
ficient, because ' , ' ^ *^ 

it did not HD- hand and seal, upon and concerning the premises aforesaid ; and did therebji 
arUtrator had (an^oiiffst other things,) award, order, and determine that, from Midsummer 
any auihoriy then last, the plaintiffs should pay to /. Pascoe the younger, for the premises 
fendant the *" ^^ which, &c., 32/. per annum, instead of 36/. per annum before paid, by 
power of dis- half yearly payments, at Christmas and Midsummer in every year, so long as 

they should continue to hold the said premises ; and that the said J, Pascoe 
the younger should have power of distress for recovery of the said rent of 32/. 
That the plaintiffs, from the time of making the said award, until and at tbe 
time when, &c., as tenants thereof to the said /. Pascoe the younger, at the 
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«aid yearly rent of 32/., payable half yearly on, &c., and that the said /. Pascoe Cam, PUat. 
the younger, by means of the premises, had for and during all the time last Pabcoe 
aforesaid, such power of distress as aforesaid ; and because 64/. arrears of the v. 

rent aforesaid, at the said time, when, &c., was due, he the defendant well 
avowed the taking of the goods as a distress. 

Pleas in bar to each of the avowries and cognizances : — That by the said de- 
mise, in the said avowry mentioned, the said /. Pascoe the younger did de- 
mise and transfer the said premises, in which, &c., unto the plaintiffs, for all the 
residue and remainder of hb», the said /. Pascoe the younger's, estate, term, 
and interest, in the same, and that the said /. Pascoe the younger had not 
then, or at the said time, when, &c., or at any time during the said demise to 
the plaintifi3, any reversionary estate, term, or interest, of or in the premises 
with the appurtenances, in which, &c., or any part thereof, expectant upon or 
to take effect upon, or at any time after the expiration of the term g^nted to 
the plaintiffs by the said demise; and that the plaintiffs were ready to ve- 
rify, &c. 

In the replications to the pleas in bar, the avowant relied on the power of 
distress given to him in the award, as set forth in the second avowry. 

Rejoinder — ^That it was not referred to the said R. Julian, whether the said 
J. Pascoe the younger, should have power of distress for recovery of the said 
rent; with a conclusion to the country. 

Demurrer; and the causes assigned were, that the plaintiffs had in the re- 
joinders stated and attempted to put in issue a fact not alleged by the defen- 
dant in his replication, and wholly irrelevant and immaterial, to wit, that it 
was not referred to the said 22. Julian, whether /. Pascoe the younger, should 
have a power of distress for recovery of the said rent of 32/. per annum ; and 
also, for that the said rejoinders containing new matter, the plaintiffs should 
have concluded the same with a verification. 

Joinder in demurrer. 

The demurrer was argued by Stephen, Seijt., for the defendant, and Ogle, 

for the plaintiffs, in Hilary Term, 1837. 

Cur. adv. vult. 

TiNDAL, C. J. — In this replevin the defendant has made two avowries 
and cognisances. The first is in the general form given by the statute 
11 G. 2. c. 19, that the plaintiffs held the premises in which, &c., as 
tenants to Pascoe the younger, under a demise thereof to them made for 
a certain term, and then avows for two years' rent in arrear. To this 
avowry the plaintiffs have pleaded in bar, that by the demise in the avowry 
and cognisance mentioned, Pascoe the younger demised and transferred 
the premises in which, &c., to the plaintiffs, for all the residue and re- 
mainder of his, (the lessor's,) estate, term, and interest, of, and in the 
same: and that he the said Pascoe the younger, had not then, or at the 
said time when, &c., or at any time during the demise, any reversionary estate, 
term, or interest in the same. Tlie defendant has replied to this plea in bar, 
a power of distress given to Pascoe the younger, by the award of an arbitrator 
to whom certain disputes and all matters in difference between him and the 
plaintiffs, had been referred; the plaintiffs in their rejoinder to this replication 
allege, that it was not referred to the arbitrator, whether the defendant, Pascoe 
the younger, should have a power of distress; to which rejoinder the defen« 
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dant demurs specially. Upon this state of the pleadings, it is obvious that 
the defendant's replication to the plea in bar, would be bad upon general de- 
murrer, on the ground of departure ; the defendant in his avowry and cogni- 
sance, relying upon the common law right to distrain as for rent service, and 
in his replication setting up a power of distress given under an award. The 
question, therefore, so far as the first avowry and cognisance are concerned, 
becomes this, whether the plea in bar affords any legal answer thereto. This 
question is to be determined, as if it were upon a general demurrer to the plea in 
bar, and, therefore, no objection can be available, which amounts to matter of 
form only, such as that the plea in bar is in effect no more than the general 
traverse non tenuit or non demisit; and looking at the substantial allegations in 
the plea in bar, we think it alleges with sufficient certainty, that Pascoe the 
younger, at the time of making the demise, did not reserve any reversion in him- 
self, and, consequently, without any express provbion for that purpose, has no 
remedy by distress. The authorities to this point are collected in Bacon's Abr. 
tit. Distress, (A.) And as to the argument that the plea in bar is incongruous, 
inasmuch as it admits a demise, but sets up an assignment, we cannot distin- 
guish it from that in Preece v. Corrie(a), which was held to be a good plea in 
bar; nor from the authority of the decision in Parmenter v. Webber {b), where 
the assigning of the landlord's whole interest in a term to the plaintiff, was 
held to be evidence which supported the plea of non tenuit. For, although it 
is true that this rent may be a rent seek, and that the remedy is the same un- 
der the statute, for a rent seek as for a rent service, yet the avowry is for a 
rent service, at common law, and not for a rent seek. So far, therefore, as re- 
relates to the first avowry and cognisance and the pleadings dependant 
thereon, we think the plaintiffs are entitled to judgment. The second avowry 
and cognisance rests upon a power of distress given by an award, under an 
agreement, entered into between the plaintiffs, and the defendant Pascoe the 
younger, by which certain disputes and differences relative to a distress which 
had been then made, and an action at law then depending, and all other mat- 
ters in difference between the said parties, were submitted to the arbitration 
of Mr. Julian. The plaintiffs plead in bar to this, the very same matter which 
they had pleaded in bar to the first avowry, viz , that Pascoe the younger had 
demised to them, all the residue and remainder of his own estate, term, and in- 
terest in the premises in which, &c., and that he had no reversionary interest in 
himself. To this plea in bar, the defendant replies the very same matter as 
that contained in the second avowry, viz., the power of distress given by the 
arbitrator; and the plaintiffs rejoin thereto, that the giving such power of dis- 
tress was not a matter within the submission. Upon this state of the plead- 
ings, arising on the second avowry and cognizance, the rejoinder must be 
given up, as being a departure from the plea in bar, and the question of law 
must be taken to stand as if there had been a general demurrer by the defen- 
dant, to that plea in bar. In that view of the case, the facts admitted on the 
record would be, that Pascoe the younger had originally demised to the plain- 
tiffs, the premises in question, at the rent of 36/. per annum, but that, upon 
such demise, he had parted with the whole of his estate and interest, and left 
himself no reversion ; and that a distress had been put in for one year's rent, 
due under such demise, which the plaintiffs had replevied, and the action for 
replevin had been removed into the Court of King's Bench, and was still 
pending. It would also appear upon the record, that disputes and differences 

(a) 5 Blng. 24. (6) 2 B. Moore. 656. 
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had arisen and were subsisting, between tlie parties, as to the distress and action Com. Pleaa. 
at law, and other matters relative to the said tenement, particularly as to the 
amount of the yearly rent which should be paid for the said estate; and that 
the parties agreed to refer as well the matters aforesaid, as all other matters in 
diflerence between them, to the award of Mr. Julian. The question » therefore, 
becomes this, whether, under such submission, the arbitrator had authority to 
give a power to distrain for the rent newly fixed by him, which power of dis- 
training the landlord did not possess as to the rent originally created by the 
demise. And we think the arbitrator's authority to give this power ought either 
to appear by the express words of the submission, or that it should be brought 
within the general words of the submission, by a distinct averment on the 
record, that the question as to the power of distress, was one of the matters in 
difference between the parties to the submission. There is scarcely any con- 
ceivable addition to the landlord's powers, which the arbitrator might not have 
given, unless he is held to be restrained by those two considerations — a power 
to enter for non-payment of rent, or non- performance of covenants, might be 
given by the same authority as a power to distrain. Upon the single ground, 
therefore, that we do not see that the arbitrator had any authority to give the 
power of distress, for the rent newly fixed by him, and which, in all other 
respects, came in the place of the former rent reserved by the demise, we think 
the second avowry and cognisance cannot be supported, and that there must be 
judgment on that also for the plaintififs. 

Judgment for the plaintifis. 



Bramah and another v. Roberts and seven others. i>rov. 22 1 23. 

A SSUMPSrr on a bill of exchange for 500/., drawn by one William Clare, 1. A bill wa* 

and accepted by the defendants, payable to his order, and indorsed by ihjdh-eciow of 

Clare to the plaintiffs. Pleas — ^first, by E. M. Roberts, Lewis Roberts, and • company 

William Clare, three of the defendants — ^that Clare did not indorse the bill to goutj, Metro, 

the plaintiffs; second, by Baker, J. Foster, G, H, Foster, Lyal, and Blakesley, v^}^^ Om 

the remaining five defendants, that they did not accept the bill of exchange Company, 

At the trial, before Tindal, C. J., the following appeared to be the fects of directon, pava. 
the case:— In May, 1831, a company was advertised, by the title of The South aiViS^l'prjd by 
Metropolitan Gas Light and Coke Company, and shareholders were requested anoUier direc- 
to pay a deposit of 1/. per share to certain bankers; and an account was IoVhV(Mi|SnV! 

opened by the bankers, with the defendants, E, M, Roberts, L. Roberts, Baker, ^<rM, jnat the 

9 bodv 01 diKC* 
Clare, and others, who were styled directors of the company. A secretary ^q^ were not 

was also appointed. Many of these deposits were paid in 1830 and 1831, and l»*^e to be 

the directors commenced the erection of a suitable building for carrying on the bill ; that the 

ritfht of one 
director to draw a bill upon the rest, and the power of one director to accept a bill for himself 
and the others, is not a right or power implied hj law, like that which belonn to a member of 
an ordinary partnership ; but that the riKbt muHt depend upon the powers gif en by the charter 
or deed or agreement, under which the company is established, or some other agreement between 
the parties ; and, ftirther, that the plaintiff who seeks to enforce payment of the bill nm^t 
■hew the existence of such a power. 

2. Where it appeared that the directors of the company had given bills of exchange, accepted 
by one or more dirvctors, before the defendants became directors ; but, since thai period, no 
such bills had been accepted; and the jury found, upon these and ether facu, th:it there was no 
aeprest authority given by the new directors, to draw or accept bills, the Court refused to grant 
a new trial. 

p2 
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C<m» Pleas, manufiactare of gas. The persons who supplied the materials and other articles 
^^]^^^ for the building, were paid by bills of exchange, usually at long dates, drawn 
V. by the creditors upon certain of the directors. These bills were sometimes 

drawn upon Roberts and two directors, and accepted by Rohertt alone ; and 
sometimes upon three directors, all of whom wrote their acceptances. Fifteen 
of these bills were produced at the trial. The undertaking not being pros- 
perous, a balance was struck at the bankers, in February, 1832; and no farther 
proceedings were taken until April, 1833, when the defendants, Messrs. 
Foster, Lyle, and Blakeley, joined the concern, and became directors. Several 
of the bills which were then unpaid were discharged, and farther measures 
were taken to carry on the object of the company ; but no more bDls were 
drawn, and all payments were made in cash. Two of the creditors who had 
formerly received bills, stated that they had heard that no more bills were to 
be given by the company. A new account was opened at the bankers; and 
in pursuance of instructions received by them, they paid no checks unless 
they were signed by three or five directors, and countersigned by the secre- 
tar}'; and it was proved that many such checks had been paid by the 
bankers. 

The bill upon which the action was brought, was drawn by Clare, without 
the knowledge of Messrs. Foster and the other new directors, on the 22nd of 
October, 1833, and was addressed to Messrs. E, M, RobertB, Jamet and G. H. 
Foster, F, Blakeley, and others, directors of the South Metropolitan Gas Light 
and Coke Company, No. 3, Crosby Square; and the form of acceptance was, 
•' Accepted for self and directors. E, M, Roberts, Chairman." 

Clare, the drawer of the bill, was the same person as the defendant Clare; 
and he indorsed the bill to the plaintiffs. E M, Roberts, the acceptor, had 
absconded before the action was brought. 

The learned judge told the jury that no question arose on the second issue, 
as to the consideration given by the plaintiffs for the bill ; but that the ques- 
tion for their consideration was, whether the defendants had recognized an 
authority in Roberts, to accept bills for the other directors; or whether they 
had so conducted themselves as to shew that any such express authority was 
given. The jury found a verdict for the plaintiffs on the first issue, and for the 
defendants on the second issue. 

Wilde, Serjt., obtained a rule nisi for a new trial upon two grounds — first, 
that by the course of dealing between the parties, there was an implied au- 
thority given to any one of the directors to bind the others, by his acceptance; 
and, secondly, that the verdict was against evidence. 

Sir W. W. Follett, Amos, and Crowder, shewed cause for the Fosters, Lyle, 
and Blakeley. — ^The first question is, whether it appears that an implied au- 
thority was given by the defendants to Roberts, to accept the bill. Unless such 
an authority is shewn, the plaintiffs are not entitled to recover; and the onus 
of proving this, by clear and undisputed evidence, lies most strictly upon the 
plaintiffs. First, it is said, that the defendants are shewn to be in partnership 
with Roberts, and that the law implies that an authority is given by one part- 
ner to another, to accept bills for the purposes of trade. It is not denied, where 
a partnership of merchants exists, that the law does imply such a power; but, 
by the evidence, it clearly appeared that the defendants were not partners, but 
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members of a joint stock company. The question, therefore, b, whether the mem* Com. Pleat, 
hen of a joint stock company are responsible as partners, for bills drawn by their biiamah 
chairman; or whether one director is liable for an acceptance given by another ^ v. 
director, or by a mere shareholder. For some limited purposes, the members 
of joint stock companies may be partners; but there is a great difference be- 
tween this and an ordinary partnership, and no implied authority to draw or 
accept bills, arbes. Joint stock companies are not founded upon mutual con- 
fidence, like ordinary partnerships, but they are conducted upon certain terms 
which are specified in a deed, or act of parliament. Here no deed was given 
in evidence; but that was the fault of the plaintiffs, upon whom the onus of 
proof lay, as appears in Fox v. Clifton (a). If there were any special provisions 
contained in any deed or other document, which empowered the chairman to ac- 
cept bills, and thereby to make the defendants liable, such power ought to have 
been proved by the plaintiffs, at the trial. Dickinson v. Valpy(b) is a case very 
aimilar to the present : there an action was brought against the defendant, a share- 
holder in the Cornwall and Devonshire Mining Company, on a bill of exchange 
drawn in pursuance of a resolution of the directors; but it was held that the de- 
fendant was not liable. The observations of Littledale, J., are precisely applica- 
ble to the present point. He says, " This bill is drawn by Richard Wilks for the 
Cornwall and Devonshire Mining Company. It is addressed to the company, 
and accepted for them by John Wood, their secretary. In its form, therefore, 
it is very unusual. It is not a bill drawn by individuals upon others, but 
drawn for and accepted by a mining company. When the plaintiff, therefore, 
took this bill, he had notice on the face of it, that it was not an ordinary bill of 
exchange. It was then incumbent on him to inquire whether the persons who 
drew and accepted this bill, had authority by such acts, to bind the defendant, 
the latter not appearing on the face of the bill to be a partner with those per- 
sons; and it was incumbent on the plaintiff to prove, at the trial, that they 
had such authority. In the case of an ordinary trading partnership, the law 
implies that one partner has authority to bind another, by drawing and accept- 
ing bills, because the drawing and accepting of bills is necessary for the pur- 
poses of carrying on a trading partnership; but it does not follow that it is 
necessary for the purpose of carrying on the business of a mining company. 
Evidence of the nature of the company ought to have been given, to shew that, 
in order to carry into effect the purposes for which it was instituted, it was 
necessary that individual members should have the power of binding the others, 
by drawing and accepting bills of exchange. In the absence of any such evi- 
dence, I am of opinion that it is not competent to individual members of 
a mining company, (which is not a regular trading company,) to bind the 
rest, by drawing or accepting bills. One of several persons jointly interested 
in a farm, has no power to bind the others by drawing or accepting bills, be- 
cause it is not necessary for the purposes of carrjring on the farming business 
that bills should be drawn or accepted. The object of persons concerned 
in such an undertaking is to sell the produce of the farm; and though, 
with a view to such sale, it may be necessary to buy many things, in 
order to raise and put the produce in a saleable state, yet it is not 
necessary for that purpose that bills of exchange should be drawn." 
So here it was incumbent on the plaintiffs to make inquiries before they 

(ci) Bing. 776; Bing. 116. (A) 10 Barn. & Cress. 128. 
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Com, Pleat, took the bill, and then they would have ascertained that Roberts had no 

^^^^^ authority to accept it. Whenever a bill is drawn otherwise than in the usoal 

o, form, parties ought to be on their guard and make inquiries before they take 

RoBEKTs. j^, j^ where a bill was accepted by procuration, it was held to be duty of an in- 
dorsee to require the production of the authority of the person who assumed 
to exercise it, Attwood v. Munnings (c) . Here there was enough on the face of the 
bill, to put the plaintiffs on their guird. The general authority of one partner 
to draw bills, whereby to charge another, is only an implied authority. Lori 
Galway v. Mathews {d). And if this is to be treated as a case of partnersh^, 
then it appears that the bill is drawn only on a portion of the partners, because 
the shareholders are equally liable with the directors, upon any implied anthcnrity 
which can be raised. In fact, this bill is not drawn upon the company, but 
upon certain members of it. How then can an authority be implied, enabling 
the chairman to accept bills drawn in this form ? Even when a bill is drawn 
for partnership purposes, it must be drawn in the name of the partners, by 
their style and firm, and not in the name of a part of the fiom. Emily v. 
Lye(e), Denton v. Rodie(f), South Carolina Bank v. Case{g), Ducarey y. 
Gill(h). The verdict is not against evidence, because there was no proof 
whatever, of any authority being given to R^erta to accept bills. The object 
of this action was to make out a case against the Messrs. Foster, and the 
other persons who joined the company ik 1833. But no bills were proved 
to have been issued after that period, and all payments appeared to have been 
made in cash. The bankers proved, that they would not have paid a check* 
unless it was signed by three or five directors, and countersigned by the se- 
cretary. If it is contended that the new shareholders adopted the former 
course of dealing of the company, then the answer is that the plaintifis did not 
prove that they had any knowledge of the former dealings. There was no- 
thing to shew that the new directors had allowed Roberta, to accept, bills so as 
to deceive the public, and that question was expressly left to the jury. It was a 
strong fact to go to tlie jury, that the plaintiff received this bill from Clare, 
who was himself one of the directors. 

Wilde, Seijt,, and KeUy, contrct. — ^There b nothing in Dickinson v. Valpy(t), 
which may not be admitted for the purposes of this argument. No issue was 
raised by the five defendants, as to the validity of the indorsement of the bffi 
to the plaintiffs, and therefore it must be considered as having been made 
upon good consideration. This is the case of an ordinary partnership between 
the persons who called themselves directors ; but there was no evidence^ what* 
ever, to shew the formation of a joint stock company. The mere payment of 
a few deposits did not make a company ; and there was no evidence, that any 
one share was paid up in full. In Dickinson v. Valpy [t)« it appeared that a com- 
pany was regularly established, and, amongst other grounds, the Court also 
held, that the defendant was not hable, because it was not satisfactorily proved 
that he was a shareholder. Here it appears^ that when this scheme was set on 
foot, the directors obtained goods upon a long credit, by accepting bills of ex- 
change, drawn upon the directors in different forms. This created a presump- 

(c) 7 B. & Cress. 283. Qt) 8 B. & Cress. 427. 

(cO 10 East. 264. {h) 1 Moo. &. Mol. 450. 

(c) 15 East, 7. (i) 10 B. 4 Cress. 128. 
(/) 3 Camp. 403. 
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tk>D of a dealing by bills of exchange. No advertisement appears to have Com. Pka». 
been published, to caution the public against taking any future bills accepted n*"^'^^ 
by the directors; this ought to have been done by the new directors who v. 

became partners in 1838, if they wished to relieve themselves from a lia- RoBi:aTi^ 
bility to pay any future bills of exchange. There is nothing in the nature of the 
manufacture of gas, to distinguish it from an ordinary trade which may be 
carried on by partners. Coal and other articles must be purchased, and tar 
and coke, as well as gas, is sold. In Dickinson v. Valpy, reliance was placed 
upon the absence of proof that any other mining company had been accus^ 
tbmed to issue bills of exchange, but here it was proved that this very com- 
pany had issued such biUs; therefore, upon that point, it is an authority for 
the plaintiffs. It is said that the plaintiffs ought to have used more caution 
before they received the bill, but the defendants cannot raise that question 
under the issues placed on the record; and the doctrine upon this subject is,, 
that it is only in cases of gross negligence and fraud, that the holder of a bill 
of exchange loses his remedy. Foster v. Pearson (Ar), Backhouse v. Harrison (/), 
Crook v. Jadis{n), 

Cur, adv. vult. 

TiNOAL, C. J. — ^This was an action in which the plaintiffs declared, in their J^fe IT.- 
first count, upon a bill of exchange for 500/. bearing date the 22nd October, 
1833, drawn by William Clare, upon, and accepted by, the defendants, payable 
to the order of the drawer, and by him indorsed to the plaintiffs. Three of 
the defendants, E. M, Roberts, Lewis Roberts, and William Clare, pleaded to* 
this count that William Clare, did not indorse the bill of exchange to the 
plaintiffs; and the remaining five defendants, viz.. Baker, the two Fosters, 
Lyal, and Blakesly, pleaded that the defendants did not accept. The issue 
upon the first plea was found for the plaintiffs; the issue upon the second, for 
the defendants; and the question comes before us on a motion by the plain- 
tiffs for a new trial, upon two grounds; first, that from the situation in whicb 
the defendants were placed with respect to each other, there was an implied 
authority given to any one to bind the others by his acceptance, and next,, 
that the verdict was against evidence. The bill of exchange, when produced 
in evidence, appeared to be dated 22nd October, 1833, to be drawn by William 
Clare, and to be directed to Messrs. E. M. Roberts, James and G, H. Foster,. 
F, Blakesly, and others. Directors of the South Metropolitan Gas Light and 
Coke Company, No. 3, Crosby Square, and the form of the acceptance was, 
"Accepted for self and directors, E, M. Roberts, Chairman." 

The bill was made papable to the order of tlie drawer, by whom it was af- 
terwards indorsed to the plaintiffs. Upon the face of the biU, therefore, and 
without evidence to explain the actual relation of the parties to each other, 
it did not appear to be a bill of exchange accepted by one of the 
partners of an ordinary firm, trading in partnership together, but a bill 
drawn upon the directors of a joint stock company, and accepted by the 
chairman for himself and the other directors. For the address of a bill 
to the directors of a metropolitan company, and the frame of acceptance 
by a chairman of such directors, for himself and other directors can. 

{k) 5 Tyrwh. 255. (») 5 B. & Adol. COO. 

(0 5 B.& Ado. 1098. 
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Com* Pkai. only be referable, unless some explanation is given, to a company of the de- 
Bramah w^ription well-known in all the courts of law and equity in Westminster Hall, 

V. as joint-stock companies, and not to ordinary partnerships in trade. It was 

proved upon the trial of the cause, that Clare, the drawer of the bill from 
whom the plaintiffs derived title, and upon whose indorsement they rely, wis 
the same William Clare, who is one of the acceptors, and one of the defoliants 
in his capacity of acceptor; so that the bill is drawn by one of the directors, 
upon himself and the other directors, payable to his own order, and accepted 
by another director for himself and the rest. But the right of one director to 
draw a bill upon the rest, and still further the power of one director to accept a 
bill for himself and the others, so as to make those others liable, according to 
the case of Dickenson v. Valpy{a), in the authority of which case we entirely 
concur, is not a right or power implied by law, like that which belongs to one 
member of an ordinary partnership in trade, with respect to bills drawn and 
accepted for the purposes of the trade ; it must depend upon the powers given 
by the charter, or deed, or agreement, under which the company is established 
and constituted, or some other agreement between the parties, whether a bill so 
drawn and accepted shall or shall not have that legal effect. But, upon the 
trial of this cause, no evidence whatever was given by the plaintiffs of the con- 
stitution of this company, nor of any authority given, by deed or otherwise, 
to any one of the directors to bind the other directors, or to bind the company 
at large, by his acceptance of bills of exchange ; and in the absence of such 
evidence, we are of opinion that no such authority is to be implied by law, or 
can be held to exist. The principal contention, however, on the argument 
before us on the part of the plaintiffs, has been rested on two grounds; first, 
that the defendants are, in point of fsjcX the only persons who have any 
interest in the concern, so that the calling themselves directors on the 
face of the bill, is matter of description only, which they have thought fit 
gratuitously to assume, whilst they are in fact, the individual partners in 
an ordinary trade or business; and, secondly, that even if they are to be 
considered as directors, the evidence at the trial proved that the defiendants 
had paid various bills accepted in the same form, and that such mode of 
dealing shews, that they have treated themselves as liable under the present 
form of acceptance, and is sufficient evidence of a mutual authority to bind 
each other by accepting bills of exchange. As to the first ground of argu- 
ment, there was no evidence to shew that the defendants were any other than 
as described upon the bill, that is, directors of a company properly so called. 
On the contrary, the evidence given on this subject, so far as it went, tended 
to establish that a joint stock company really existed; for it was proved that, 
in May, 1 830, the sum of one pound per share had been paid into the bankers 
as a deposit; that the account was opened with the bankers, in the name 
of the South Metropolitan Gas Light and Coke Company; that the payments 
by the bankers were made upon the signatures of the directors; and that 
there was a secretary to the company ; all which evidence is applicable only 
to the existence of an ordinary joint stock company; and if it was intended to 
rely on an alteration in the nature of the company since that time, such alter- 
ation should hiive been proved by the plaintiffs. As to the second ground of 
the plaintiffs' argument, the evidence was, that two of the defendants, the 

(a) 10 B. & C. 12'^. 



TRINITY TERM, 1837. 197 

Messrs. F6$ter, did not become directors until about the 24tb of Aprils 1833; com. Pkat, 
that no bill of exchange had been accepted since that time, but that all pay- n^^^^ 
ments had been made in c&sh ; and that no bill in which the names of the v. 

Messrs. Foster were specified, and, indeed, no bill drawn since the time at Robebts. 
which they joined in the concern, had been paid with their authority. And 
as to the payments which they had sanctioned, such payments were all con- 
fined to payments of former acceptances, before they became partners, which 
had been given on account of goods furnished to, or work done for, the com- 
pany; that is, acceptances to which they were not personally liable, but 
which they might think themselves under a moral obligation to pay. If, 
indeed, the Messrs. Foster had paid bills of exchange drawn upon Ro- 
berts and other directors, and accepted by Roberts ** for self and other 
directors," after they had acquired a share in the concern, and become 
directors, it might have afforded evidence of an authority to the chair- 
man to accept the present bill, and, consequently, of their liability under 
such acceptance ; but no such evidence was given. We cannot, therefore, 
see sufficient reason for sending this cause to a new trial ; for we think the 
jury were justified, upon the evidence whicli was before them, in coming to 
the condttsion at which they arrived, on both the points left to them; and it 
is not suggested that any new evidence could be laid before them upon a 
second trial, of which the plaintiffs might not have availed themselves on the 
first. And as to the point which was reserved at the trial for consideration, 
we are satified that there was no implied authority to Roberts to accept this 
bill, resulting from the situation of the parties in the concern. 

Rule discharged. 



Stowell V. Robinson. 



June 10. 



A SSUMPSIT. The declaration stated, that, by an agreement between the 1. A vendor, 

plaintiff and the defendant, the defendant agreed to sell the lease and taJlcmj^u 

good- will of a public- house to the plaintiff, and to deliver possession thereof by *"«» contracted 

the 3rd of May; that upon the making of the said agreement the plaintiff gnd good-will 

paid a deposit of 50/.; and the defendant undertook that he then had offtpublic- 
* . house; and 

lawful right and title to assign over the said lease to the plaintiff. Aver-' one of the con- 

ment—Th&t the defendant had not lawful right and title, at the time of fhat°Ji^'ion 
making the agreement, to sell and assign over the lease to the plaintiff, ■houidbedeli. 
Counts for money paid, money had and received, interest, and on an account of jifav? ^nJd 
stated. in •» action 

Pleaw — First; Non- Assumpsit. Second; to the first count, that the defen- y^fe to re. ^ 
dant had lawful right and title, to sell and assign over the lease as in the agree- ?^*',*^*^||J*** 

ment mentioned. Third; to the first count, that neither the plaintiff or defendant parol evidence 

of an agree- 
ment between the parties, to waive the day whidi was stipulated, and to sabstitute another, 
was inadmissible, as being in contravention of the Statute of Frauds. 

2. In an action for nun- performance of a contract for the sale of a leasehold house, the decla- 
ration alleged that the defendant had not lawful right and title to sell and assigii the lease, at the 
time the con ti act was made. It was ascertained, after the sale, that the aMignroents of the 
lease to the vendor, and to former assignee», had not been registered ; and also that the vendor 
was restrained from assigning without a license from the ground landlord ; and that no such 
license had been obtained at the time the contract was made. Held^ th|it neither of these ob- 
jections impeached the validity of the vendor's title, as the defects were capable of being 
remedied. 
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Com, JPItas, were ready by the day in the agreement mentioned for completing the par- 
%^vw chase; that they thereupon agreed to postpone the performance of it for a 
V, reasonable time, and that the plaintiff should accept an assig^nment of the 

RoBivsoK. lease, if the defendant made out a title within such reasonable time; that 
within such reasonable time the defendant made it appear to the plaintiff that he 
had such title, but the plaintiff refused to perform the agreement, and pre- 
vented its completion. 

Issues were raised upon these pleas; and also upon other pleas which are 
not material. 

At the trial, before Tindal, C. J., at the London sittings, it appeared that, 
by an instrument in writing bearing date the 19th April, 1836, the plaintiff 
and defendant had entered into the agreement mentioned in the declaration, 
for the sale of the lease, good- will, and furniture of a public-house belonging 
to the defendant; the furniture to be valued by two brokers, one to be appointed 
by each party ; and one of the terms of the contract was, that possession of the 
premises should be given on the 3d of May, A deposit of 50/. was paid by 
the plaintiff when the contract was signed. The defendant was assignee of a 
lease of the house, under Sir 22. Sutton; and, by a covenant inserted in the 
original lease, all assignments were required to be made with the consent of 
the lessor; but on the 30th April, when the assignment of the lease to the 
defendant was shewn to the plaintiff's attorney, it appeared that no sach 
license had been obtained, whereupon the defendant applied to Sir R, Suiton 
to obtain a license. It also appeared that the assignment of the lease to the 
defendant, and the former assignees, had not been registered at the Middlefeg 
Office. On the 3d of May the brokers had not completed the valuation of the 
premises; and the negotiation with the lessor for the license was not concluded, 
in consequence of the plaintiff's refusal to give a bond which the lessor re- 
quired; but the parties and their agents met together on the Srd, 4th, and 5th, 
of May, with a view to complete the transaction. On the 4th of May, the de- 
fendant had all the assignments duly registered, at the plaintiff^s request; 
^nd until the 5th of May the agent of the plaintiff was endeavouring to procure 
the license from Sir R, Sutton; but, on the following day, the plaintiff having 
heard that the bond was still insisted upon, he wrote to the defendant, in- 
forming him that he considered the contract to be at an end, and demanding a 
return of the deposit. A few days afterwards, the license might have been ob- 
tained from Sir R. Sutton without giving any bond. 

The learned judge left the jury to say whether the parties had postponed the 
completion of the agreement for a reasonable time, or only until the 5th of May; 
and the jury found that it had been postponed for a reasonable time, and a 
yerdict was found for the defendant. 

Erie obtained a rule nisi to set aside the verdict, and to enter a verdict for 
the plaintiff, or for a new trial. He contended that the admisdon of the evi- 
dence to shew that the day for completing the purchase had been post- 
poned from the 3rd of May, for a reasonable time, was in violation of the 
Statute of Fraods. Goss v. Lord Nugent (a) was cited. In that case a vendor, by 
writing, contracted to sell several lots of land, and to make a good title to 

(o) 5 B. & Adol. 58. 
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them» and a deposit was paid; the vendor could not make a good title to Conu^PleoK 
one of the lots; and it was then verbally agreed between the parties that the 
vendee should waive the title as to that lot. Tlie vendor delivered possession 
of the whole of the lots to the vendee, which he accepted; and in an actioa 
brought by the vendor to recover the remainder of the purchase-money, it was 
held, that oral testimony was not admissible to shew the waiver of the ven- 
dee's nght to a good title, inasmuch as the effect of such waiver was to substi- 
tute a new contract. He ako submitted, that the evidence supported the 
first count in the declaration, which alleged that the defendant had no title to 
the premises, when he made the agreement. 

WUde, Seijt., and Chandless, shewed cause. — It was not a condition preoe« 
dent that possession of the premises should be given on the day mentioned in 
the agreement. To make it a condition precedent, the consideration must go 
to the whole contract. Lang v, Cktle(b), Here the day was not material; 
and it was agreed by both parties that further time should be given, as much 
for the convenience of the vendee as of the vendor. In Goss v. Lord Nu' 
genHc), the terms which were agreed upon by parol, varied the original con- 
tract between the parties, and upon that ground the case is distinguished in 
the judgment from Littler v. Holland {d). Thrush v. Rooke{e), and Cuff v. 
PeMtt(/). The alteration of the day which was made in the present case, does 
not vary the original contract, but is in performance of it; and the contract 
remains. And even if this case should be held to be within the principle of 
Goss y. Lord Nugej^(c), the plaintiff is not entitled to recover back the deposit; 
becaoae, if the old contract was altered, then the deposit remained subject to 
the conditions of the new one. This is not the case of a total failure of considera- 
tion, which entitles the plaintiff to bring an action to recover back his money; 
bat it 18 a volunttoy pa3rment made with a knowledge of all the facts. The plaintiff 
was acting upon the new contract, because the negotiation was continued after 
the day originally agreed upon, had passed; therefore the plaintiff would not be 
^titled to recover back his dq)osit under the common counts. As to the 
other pointy the plaintiff is not entitled to a verdict on the special count, be- 
cause it did not appear at the trial that there was any defect in the defendant's 
tkle. The license from Sir 22. Sutton might have been obtained, if the plaintiff 
had completed the contract; and although the assignments of the lease had 
not been enrolled, that omission was easily remedied. The evidence proved 
the defendant's plea, namely, that he had lawful right and title to sell and 
assign the lease. If the Court should hold, that a vendor's title must be com- 
plete at the very moment a contract is made, there would be few contracts of 
sale, to which sudi an objection as the present would not be applicable. 

Erie and Jardine, contriL. — First, the plaintiff is entitled to recover upon the 
special count in the declaration, inasmuch as the defendant had not a lawful title to 
asugn his lease at the time he entered into the contract ; nor were the assignments 
duly registered. It is clear that it is the duty of the vendor, and not of the vendee, 
.to obtain the lessor's consent to the assignment. Lloyd v. Crispe(h), Mason v. 



{b) IM. &Sel. 111. 

(c) 6 6. & Adol. 58. 
(«0 3 T. R. 591. 



(e) I Egp. N. P. C. 
(/) 1 M. ftSel. 21. 
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Com. Pieat, Carder (t). Then, as to the other point, it cannot he said that the day whidi 
Stowell ^^ ^^ ^^^ ^^^ completion of the contract is immaterial. In Lang v. 
»• Gale{k) it was held, that the delivery of the draft of a conveyance was not a 

condition precedent, with respect to its delivery upon the precise day menti- 
oned in the contract, hut that the delivery of the draft was only an intermediate 
step in the transaction; and in Berry v. Young (J), Lord Kenyon, C. J., held, 
that the seUer of an estate ought to he ready to produce his title-deeds at the 
particular day. WUde v. Fort{U) is to the same effect. In Sugden'a Vendors 
and Purchasers (m), it is said, " The general opinion has always been» that the 
day fixed was imperative on the parties at law. This was so laid down by 
Lord Kenyan, and has never been doubted in practice. The contrary rule 
would lead to endless difficulties." Lloyd v. Collett[n), Heard v. Wadham{o), 
Rippingall v. Lloyd {p). Thirdly, the defendant cannot shew, that, by a lob- 
sequent parol agreement between the parties, another day was substitiited. 
If such evidence were allowed, the provisions of the Statute of Frauds would 
be rendered nugatory, according to the reasoning in BoydeU t. Dntm' 
mond(q) and Price v. Dyer(r), But Go$$ v. Lord Nugent (s) b precisely in 
point; and in that case the decisions on the 17th section of the Statute of 
Frauds are adverted to. In Carrington v. Roots (I), it was decided, that a con- 
tract for the sale of an interest in land without a note in writing, may operate 
as a license, although it cannot, in any way, be made available as a contract. 

Cttr. adv. vuli, 

TiNDAL, C. J. — ^The plaintiff declared in his first count upon a special agree- 
ment for the sale, by the defendant to the plaintiff, of the g^ood-will of a public- 
house, assigning as a breach of the agreement, that the defendant, at the time 
of the agreement, had no lawful title to assign his lease; and he declared in 
his second and last counts respectively, for money had and received to his use, 
and upon an account stated between him and the defendant. The jory found 
a verdict for the defendant ; and a rule was obtained by the plaintiff, caDiiig 
on the defendant to shew cause why the verdict should not be set aside, and a 
verdict be entered for the plaintiff, on the count for money had and received, 
or why there should not be a new trial. With respect to the first cocmt, if 
the matter had rested on that count alone, we should not have thought it a case 
in which the verdict ought to be disturbed, for we think the breach which has 
been assigned in that count, and which has been traversed by one of the pleas, 
was not proved by the evidence given at the trial of the cause. The breach 
assigned is, that the defendant, at the time of making his agreement, had not 
lawful right or title to sell or assign over the lease to the plaintiff. But there 
was no proof of any invalidity or defect in the defendant's right or title to 
convey at the time of the agreement; the only objection taken was, that he 
had not, at that time, procured a license from the landlord, to assign the lease 
to the defendant; and that the assignments, prior to that, to himself, and aho 

(•) 7 Taunt. 9. (o) I East, CI 9. 

(k) I M. k Sel. 111. (p)2 Ntv. & Man. 410. 

(0 Cited in Farrer v. Nightingal,,2E8p. (9) 11 East, 142. 

N. P. C. 630. (r) 17 Vcs. 350. 

(//) 4 Tuunt. 334. (*) 5 Barn. & Ado. 58. 

(m) Vol. I, puKe 420, Olh ed. (0 2 Mee. & W. 248; S. C. Mur. ft 
(n) 4 Bro. C. C. 471. Hurl. 14. 
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his own assignment, had not been then registered. But neither of these ob- Conn PUat, 
jections go to impeach the validity of the defendant's title, at the time of the 
agreement ; for the license to assign cannot, of necessity, be obtained before 
the agreement is made with the intended purchaser, until which time the 
name of the intended assignee is not known; and as to the want of registration 
of some of the previons assignments, and also of that made to the defendant 
himself, as there was no other subsequent purchaser who had registered the 
assignment to himself, the objection was capable of being cured at any time 
before the completion of the purchase ; and we think the terms of the agree- 
ment pointed only at incurable defects in the title, and not to such imperfec- 
tions as are capable of being removed, and usually are removed, after the 
agreement is made, and whilst the title is under investigation. The right of 
the plaintiff, therefore, to recover a verdict wiU turn upon the count for money 
had and received, under which count the plaintiff contends he had a right to re- 
oover the sum of 50/., which was advanced by him as a deposit on signing the 
agreement, upon the ground that the defendant had not completed the convey- 
ance, and given the possession of the premises to the plaintiff, on or before the drd 
of May, according to the stipulations of the agreement. The defendant, on the 
other hand, contends, that the day specified in the agreement was not an es- 
sential and material part of the contract, and that both the plaintiff and defen- 
dant, in the completion of the contract, acted upon the footing that the precise 
day was not material; and by their course of dealing after that day with each 
other, must be taken to have substituted a performance within a reasonable time 
after the drd of May, in the place of a performance on that precise day; and 
the jury were of that opinion upon the point being left for their determination; 
and the question which was reserved for our consideration, and which has 
been argued before us, is, whether such a finding is consistent with the rules 
of law. It may be taken in this case to have been proved at the trial that the 
parties were neither of them ready to carry the contract into effect, on the drd 
oiMay, not only on account of the objections that were taken to the title, and 
which were then in a course of being removed, but also because, at that time, 
the brokers had not completed their valuation ; and it may further be taken 
that both upon the 3rd, 4th, and 5th of May, the agent of the plaintiff, the 
buyer, (who appeared to have taken that part of the business upon himself,) 
was endeavouring to procure the proper license from the ground landlord for 
the assignment of the lease ; but that, on the 6th, being informed by the landlord's 
ag^t that a bond, which had been objected to, would be required to be given 
by the purchaser, he writes to the defendant on the same day, that he considers 
the contract at an end, and demands the return of the deposit. Within a few 
days after this letter, and within what appears to us to be a reasonable time for 
that purpose, the objectious would have been removed. So that the question, 
as was before stated, is this, can the day for the completion of the purchase of 
an interest in land, inserted in a written contract, be waived by a parol agree- 
ment, and another day be substituted in its place, so as to bind the parties? 
And we are of opinion that it cannot. This is an agreement for the sale of 
land, upon which, by the Statute of Frauds, section 4, no action can be 
brought, unless it is in writing, and signed by the party to be charged there- 
with, or his agent thereunto lawfully authorized. Now we cannot get over 
the difficulty which has been pressed upon us, that, to allow the substitution 
of a new stipulation as to the time of completing the contract, by reason of a 
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subsequent parol agreement between the parties to that effect, in lieu of a sd- 
pulation as to time, contained in the written agreement signed by the parties, 
is virtually and substantially to allow an action to be brought on an agreement 
relating to the sale of land partly in writing, signed by the parties, and partly 
not in writing, but by parol only, and amounts to a contravention of the 
Statute of Frauds. Such was the opinion expressed by Lord Chancellor 
Hardwicke in Partricke v. Powlett{a), of Sir William Grant, master of the rolls, 
in Price v. Dyerifi). And we think the reasoning upon which the judg- 
ment of the Court of King's Bench proceeds, in Goss v. Lord NugenHc), goes 
directly to the point that the evidence now under discussion is inadmissible. 
Upon the ground, therefore, that the verdict of the jury in favour of the de- 
fendant is founded on that evidence, we think there must be a new trial ; to 
which, however, it will be useless to have recourse, unless the defendant can 
remove the difficulty, by producing evidence in writing as to the enlargement 
of the time, or unless for the purpose of putting this question upon the record. 



Rule absolute (J). 



(a) 2 Atk. 383. 

(*) 17 Veg. jun. 366. 

\e) 5B.&Adol. 58. 



(d) See Palmer y. Temple, 1 Har. It Wol* 
702; Haruty v. Qrabham^ 2 Har. k Wol* 
146. 
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A nileiiM 
having been 
obuined by 
the defendant, 
after a verdict 
for the plain- 
tiff; to ict aside 
a writ of trial 
upon the 
mund that 
tlie date of 
the writ of 
gummoni was 
incorrectly 
stated, the 
Court sug- 
pended the 
rule to enable 
the plaintiff* 
to apply for 
leave to amend 
the record. 



A RULE fit^i had been obtained to set aside a writ of trial upon the groimd 
of a variance, in the writ of trial, of the date of the writ of summons. 
The writ of summons was issued on the 22nd of June, and in the writ of 
trial it was stated that " the plaintiff impleaded the defendant on the 6th of 
July" The defendant's attorney attended at the trial, and pointed ont 
the variance, but the cause proceeded, and a verdict was found for the 
plaintiff. 

E, James shewed cause, and contended that the record was conclusive evi- 
dence of the time of issuing the writ, and he referred to the form of the writ 
of trial given in Reg. HU. T. 4 W. 4, Sch. No. 5. 

Thomas, in support of the rule, cited Whipple v. Hanley{a) and White v. 
FarrerQ)), 

TiNDAL, C. J. — ^The justice of the case will be satisfied if we suspend this 
rule for the purpose of enabling the plaintiff to apply to the Court for leave 
to amend the record on pa3rment of costs. 

Park, J., Vauohan, J., and Coltman, J., concurred. 



Rule suspended accordingly (r). 



{d) 1 Mee. & Wels. 432 ; S. C, 2 Gale, 56. 
(A) 2 Mee. A Wels. 88. S. C. nom. 
Whil€ V. Pcrrers, Mur. k H. 30. 



(c) Sec Blissell v. Tenon/, 1 Arnold, 6. 
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Doe d. North r. Harriet Webber. ^<"»- ^''<"- 



J^JECTMENT by a mortgagee. At the trial, before Williams, J., at the 1. In cjecu 

Somerset Summer assizes for 1 836, the following appeared to be the facts Jy » mo^"ga- 

of the case: — In 1817, one IFilliam Webber, the husband of the defendant, gee against 

borrowed 800/. from the lessor of the plaintiff, and the ejectment was brought the mortgagor, 

to recover the mortgaged premises, on default of payment. W. Webber died [J* ^?'i*'Vff 

in possession of the premises in 1828, and since that time the defendant con- proved an ai* 

tinned in possession, without paying any interest. The evidence given by the wSf'^f "mori- 

lessor of the plaintiff to prove his title, consisted of an indenture of lease and 8^e, of 

release dated the 15th and 16th July, 1817, whereby the premises sought to m^ by ^'** 

be recovered were conveyed to him by way of mortgage. The release pur- '**■* •"^ 

ported to be made between the said W. Webber of the one part, and the lessor not by any 

of the plaintiff of the other part, and it recited, that the said W, Webber, by a JhJ^^' *® 

certain grant, by copy of court roll, of 27th of March, 1786, and by divers Helk,thtx 

mesne acts, &c., then stood lawfully or equitably seized of certain messuages, IhepUintiff 

tan yard, and premises; to hold for the lives of /. Hancock, P, Hancock, and had onl? an 

W. Hancock; and that the said W. Webber had applied to the said R. North J^twrtt, and 

to advance him 800/. on a mortgage and security of the said copyhold premises, ^^^ he could 

and the fee simple and inheritance thereof. It was then witnessed that in con- the action. 

sideration of 800/. the said W. Webber did grant, bargain, sell, assign, and ^' ^JJ?J?* 

set over unto the said R, North, his executors, administrators, and assigns, of copyhold 

all the said premises, and the copy of court roll, and other deeds to the same jJJJJ^^ Jj. 

belonging; to hold to the said R, North, his executors, administrators, and as- lease redted, 

signs, during the natural lives of the said /. Hancock, P. Hancock, and W. ^yj^ iJ'kasS' 

Hancock; subject to the rents, heriots, &c., due in respect of the same. And Md release, 

after reciting certain indentures of lease and release of the 24th and 25th of g^^ (a copy- 

March, 1812, made between the Bishop of Rochester, of the first part, /oAn jj®'*'*'/^ 

King, of the second part, the said W. Webber, of the third part, and Edward contracted 

Boucher, of the fourth part, which recited that the said W. Webber had con- J-Jljjj^f 

tracted with the said Bishop of Rochester for the absolute purchase of the inhe- Rochetter 

ritance in fee simple, of the hereditaments and premises thereinafter men- g^fute^purl 

tioned; it was witnessed, that for the considerations therein mentioned, the chase of the 

said /. King, by the direction of the said bishop, testified as thereinafter {^ f^ ,{,„. 

mentioned, did bargain, sell, alien, and release, and the said bishop did grant, ple of the 

bargain, sell, alien, release, ratify, and confirm, unto the said W, Webber; all premises, and 

those messuages, tan-yard, and premises, thereinafter more particularly de- ***»**? J"**^ 

scirbed, parcel of the manor of the prebend of Wiveliscombe ; to hold the same granted and 

unto the said W. Webber, his heirs and assigns for ever. And it was further wit- JJ^^wJareel 

nessed by the indenture of release of the 16th July, 1817, that in considera- of the manor 

of the prebend 
of M^.,) to hold the same to the mortgagor, his heirs and assigns for ever ; and the mortgage 
deed then witnessed that the mortgagor granted and released the premises In fee, subiect 
to the usual proviso for redemption. Ifeld^ that there was no sufficient evidence ^rnisned 
by the recital that there had been any enfranchisement of the copyhold. 

3. Whether the above recital was evidence, by way of estoppel, against the widow in 
poKsension of the mortgagor, quccre, 

4. Where, after a verdict for the plaintiff* in ejectment, an objection, which had no heariiiff 
on the merits of tlie case, was successfully made to the proof of tide given by the plainiin, 
the Court refused to enter a nonsuit, but ordered a new trinl. 
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Com. Pleai, tion of the said 800/. so lent, the said W. Webber, did grant, bargain, sell, 
Doe alien, release, and confirm, unto the said R. North, his heirs, and assigns, all 

^ (<• those the said messuages, tan yard, and premises; unto the use of the said R. 

„. North, his heirs and assigns, for ever. And it was further witnessed, that the 

Webber, said TV. Webber, in pursuance of a power vested in him by the said recited in- 
denture of the 25th of March, 1812, did direct, limit, and appoint, unto the 
said R. North, his heirs, executors, and assigns, for ever, all those the afore- 
said messuages and premises, thereinbefore granted, subject to the usual pro- 
viso for redemption, on payment of 800/. in December then next, with inter- 
est. Covenants from the said W. Webber, that he was lawfully seised and 
lawfully and equitably possessed of the copyhold premises for the lives of the 
said /. Hancock, P. Hancock, and W. Hancock; that he had power to grant 
in fee; for peaceable enjoyment free from incumbrances; and for further 
assurance. 

It appeared that the persons for whose lives the premises were held were all 
living at the time of the trial. 

It was contended, on behalf of the defendant, that the lessor of the plaintiff 
had not proved any legal interest in the premises, inasmuch as a copyhold 
would not pass by a common law conveyance by lease and release: and that 
if it was supposed that the Bishop of Rochester had enfranchised the premises, 
then that the recitals of the conveyance of the 24th and 25th March, 1812, 
were not evidence against the defendant, but that the deeds ought to have 
been produced. It was also contended, that the recitals did not shew that the 
premises had been enfranchised. A verdict was found for the lessor of the 
plaintiff, with leave reserved to the defendant to move to enter a nonsuit. 

Rogers obtained a rule nisi accordingly in Michaelmas Term. 

Erie shewed cause. — ^The recitals in the mortgage deed shew that the copy- 
hold had been enfranchised, and every thing is to be presumed in favour 
of the mortgagee. The defendant, being the widow of the mortgagor, is 
estopped from disputing the validity of the conveyance to the mortgagee, and 
the recital of the conveyance of the 24th and 25th March, 1812, is evidence 
against her. The covenant by the mortgagor, that he was seised in fee of the 
premises without incumbrance, is conclusive as against the defendant. In 
Wake/orcTs case (a), " The Earl of Bedford, lord of the manor of B., sold the 
freehold interest of a copyholder of inheritance unto another, so as it is now 
no part, but divided from the manor, and afterwards the copyholder doth 
release to the purchaser. It was holden, by the Court, that by this release 
the copyhold interest is extinguished and utterly gone." In Blemmer Hastet 
V. Humberstone (b) it is said, by Lord Hobart, '* That if a copyholder corac 
into court and says that he is weary of his copyhold, and requests the lord to 
take it, that is a surrender; for between the lord and the tenant a conveyance 
shall not need to be according to the custom, for the copyholder hath no other 
use of the custom but only to convey the land to another." Lane's case(c). 

Rogers and Bere in support of the rule. The lessor of the plaintiff was 
bound to shew himself clothed with the legal title. By the first part of the 

(a) Leonard, 102. (c) 2 Rep. 16 b. 

(6) Iluttou. 06. 
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mortgage-deed it appeared that nothing but an equitable interest passed t6 the Com, Pleat. 
lessor of the plaintiff, inasmuch as no surrender of the premises was made, and ^^^ 
a conveyance of copyhold premises cannot be made by a lease and release. d. 

Then if the legal title passed at all, it must be by reason of an enfranchise- 
ment of the copyhold premises, by the conveyance of 24th and 25th March, Wbbbbb. 
1812. But the recital of those deeds is not evidence as against the defen- 
dant. Co. Lit. 352 b.; Viner's Abr. tit. Estoppel (A. 2.); Doe d. Rogers v. 
Brooks (a). And if it is evidence, then it does not appear that the Bishop of 
Rochester was lord of the manor. It rather seems that the bishop was seized 
jure ecdesue, as the premises are described as " parcel of the manor of the 
prebend of Wweiiscombe," If he was seized in right of his prebend only, 
he could not enfranchise the premises ; nor was the mortgagee in a situation 
to take an enfranchisement during the lives of the cestui que vies. Dancer v. 
Evett{e)\ Howard v. Bartlet(/). The mortgagor himself would not have 
been estopped from taking this objection; and even if that were not so, the 
defendant is not shewn to have paid any interest on the mortgage-money, or 
in any other manner to have acknowledged the title of the lessor of the 
plaintiff. Gmmty. Waimnan(g). 

Cur, adv, vult, 

TiNDAL, C. J. — ^This was an action of ejectment brought by a mortgagee 
against the widow of the mortgagor, in which it appeared that the mortgagor 
died in possession of the mortgaged premises in 1828, and the widow con- 
tinued in possession after the death of her husband up to the time of the eject- 
ment brought. The objection taken at the trial on the part of the defendant, 
and upon which the learned judge gave leave to the defendant to enter a non- 
suit, was this, that the mortgaged premises were copyhold, and that the only 
title set up by the lessor of the plaintiff was an assignment of the copyhold 
premises by a common law conveyance of lease and release, and not by any 
surrender to the lord according to the custom of the manor; and we think it 
appears from the deed of release produced by the plaintiff at the trial, and 
which was the only evidence on which he relied, that the premises in question 
were of copyhold tenure, for they are expressly described in various parts of 
the deed as being copyhold at the time of the execution of the deed; and as the 
plaintiff did not produce any siirrender, according to the custom of the manor, 
but relied entirely upon the deeds of lease and release produced by him, we 
think that, upon his own shewing, he had not any legal interest, but an equitable 
interest only in the premises, and was, therefore, not in a condition to maintain an 
ejectment. The plaintiff, in answer to this objection, has contended, that, if it 
does not appear expressly upon the face of the deed, yet that it does, by neces- 
sary inference, that an enfranchisement of this copyhold had taken place by a 
conveyance, in 1812, of the freehold premises from the then lord of the manor 
to the mortgagor and his heirs. But upon reference to the deed as recited in 
the mortgage, and even admitting that such recital is evidence by way of es- 
toppel against the present defendant, the widow, as coming in by claim under 
her husband, (of which, however, there may be considerable doubt,) stiU we 

(d) 3 Ado. and Ellii, 513. S. C, 1 Har. (/) Hobart. 181. 
k Wol. 400. {g) 3 Bing. N. C. 69. S. C, 2 Hodgei, 

(e) 1 yernQn,302. 184. 
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Com. Pleat, think there is no sufficient evidence furnished by the deed tiiat there has been 
any enfranchisement. An enfranchisement is made by a common law convey- 
ance of the fee simple of the particular tenement by the lord of the manor to 
the copyholder. But upon the recital of this deed it does not distinctly appear 
that the Bishop of Rochester, the releasor of the inheritance, was seised of the 
fee simple of the manor; and if he had only a limited interest in the manor, he 
could not enfranchise. Again, it appears from the deed of release that the 
premises were parcel of the manor of the prebend of Wiveliscombe, from which, 
unexplained, the inference would be, that the lord of the manor was seised in 
right of liis prebend only, in which case he would be prevented by the restrain- 
ing statutes from parting with the fee, and, consequently, from enfranchising 
the copyhold, unless power had been given to him by some private act of par- 
liament, of which there was no evidence. We think, therefore, that the plain- 
tiff has, by his own evidence, shewn the infirmity of his own title ; and that 
the mortgagor may take advantage of these objections, which amount, in htit, 
to this, that the plaintiff is not the legal mortgagee. But as it is probable, 
that, upon another occasion, the plaintiff may be able to supply these defects, 
which have no bearing on the merits of the case, and as it would be an usdess 
expense to the parties to direct a nonsuit to be entered, and thereby to com- 
pel the mortgagee to commence another ejectment, we think it right, under the 
circumstances, to direct a rule to be made absolute for a new trial, upon pay- 
ment of costs of the former trial by the lessor of the plaintiff. 



Rule absolute accordingly. 



May 22. MooN V. the Guardiaos of the Poor of the Witney Union. 



2!l?f il!!!!?^J!?'* A ^"^ON ^^^ work and labour, as a surveyor, with the common ooonta. Pka — 

the general issue. At the trial, before Tlndai, C. J., the following &cts 
were in evidence. The defendants employed one Kempthome, an architect, to 
prepare the plans and specifications of a workhouse which they intended to build. 
Kempthome prepared the plans, and, after they had been approved by the de- 
fendants, he employed the plaintiff, who was a surveyor, to make out the quan- 
tities for the use of the builders; and on the 30th of ^/tH/, 1835, the following 
form of a notice for tenders, was sent by Kempthome to the derk of the defen- 
dants, who caused the same to be printed and circulated : — " To hmlden. The 
board of guardians of the Witney Union, Oxon, are desirous of receiving ten- 
tbiTworkhoute^ ders for the erection of the new workhouse at Witney. The plana and spedfi- 
no^ce tli»^^* cations may be seen at the office of Mr. Kempthome or Mr. Leake, derk to tlie 

copies of the 
quantitiet 
might be ob- 
tained, and 
that the sac- 
ceMful com- 
petitor would 
be required to 



employed an 
architect to 
draw plant for 
a workhouse, 
and the archi- 
tect employed 
the plaintiff*, a 
surveyor, to 
calculate the 
auantities of 
the materials. 
The defendanu 
afterwards ad- 
venised for 
tenders to build 



board. Sealed tenders must be sent to Mr. Leake before the 4th of Jtme*' 

On the 14th of May, 1835, Kempthome sent the spedficationa to tlie 

clerk, and desired him to shew the builders the following instructions: — 

" 14th May, 1835. The builders desirous of contracting for the erection of 

the Witney Workhouse are informed, that the quantities of the works are now 
De reouireo to "^ ^ 

Esy tor calculating them. The defendants subseauently determined not to build the work- 
ouse. In an action brought by the plaintiff against the defendants for work and labour, 
it was proved that architects were accustomed to employ a surveyor to calculate the ouantitiea. 
Heli^ that the action was maintainable, as the architect was the agent of the defcndaBtfl, and 
had authority to bind them. 
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being taken out for their use, and will be ready by the 28th instant. Builders 
requiring a copy of the same are requested to leave their names, with the sum 
of 2i.28., at Mr. Kempthorne'% office, or at Mr. Leake' i, derk to the union* 
WUney, before the 26th instant. The successful competitor will have to de- 
fray the expense of taking out the quantities, the charge for which will be 
stated at the foot of the bill of quantities, when delivered. Sampson Kemp- 
€wrwe'* Before any tender was accepted, the defendants declined to proceed 
with the building, and Kempthorme having sent in his bill, to the amount of 
178/., they refused to pay it, on the ground that the charges were exorbitant. 
The bill was made out, " for professional charges for the working drawings 
and ^>ecifications of the workhouse, together with the surveyor's bill for 
making out the quantities of the same, for the use of the builders." Kemp* 
thome*% portion of the charges amounted to 113/.; and the plaintiff's bill for 
taking out the quantities, which amounted to 65/., was annexed. After some 
dtwciMsion between Kempt Aorue and the defendants, 80/. were paid in liquidation 
of his account. 

The present action was brought by the plaintiff to recover the 65/. for 
taking out the quantities. 

Kempthome was examined on behalf of the plaintiff, and he proved that it 
was usual in the trade, for architects to employ a surveyor to take out the 
quantities of an intended building, and that the expense was defrayed by the 
builder who obtained the contract ; and that by means of these quantities, the 
builders were enabled to send in tenders upon a more certain basis than they 
could without them. He also said, that, when the quantities were furnished, 
there was more competition among the builders. Two surveyors confirmed 
these statements, and said, that sometimes two surveyors were employed 
to take out the quantities; one by the architect, and the other by the 
builder. 

The jury found a verdict for the plaintiff for ^liL 

Tal/imrd, Seijt., in Hilary Term, obtained a rule nisi, pursuant to leave 
reserved, to set aside the verdict, and to enter a nonsuit, or for a new trial. 
He contended, that there was no privity of contract between the plaintiff and 
the defendants, and that the evidence did not shew an universal usage which 
entitled the plaintiff to maintain this action ; but that the plaintiff's remedy 
was against Kempthome, who employed him. 

WUdi, Seijt., and Wilimore, shewed cause. — It was proved, at the trial, by 
die evidence of surveyors and architects, that it was customary for an archi- 
tect to employ a surveyor, to calculate the quantities, and that it was very much 
to the advantage of parties who advertised for tenders, that the quantities 
should be taken out; indeed, that it was absolutely necessary it should h% 
done. If the building had been completed, it was stipulated that the person 
whoee tender was accepted should pay the surveyor; but as the defendants 
declined to proceed further in the undertaking, they prevented the plaintiff 
from obtaining payment in this manner. Therefore, there was an implied con- 
dition, that if the work did not proceed, the defendants should pay for the 
quantities. The work was useful to the defendants; and when they em- 
ployed Kempthome to draw the plans, they gave him an authority, as their 
agent, to engage a surveyor to make out the quantities. In Webb v. 

q2 
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Com. Pkaa, Rhodes (a), a lessee was compelled to pay an attorney for preparing an agree- 

^iTC^ ment for a lease, which had been prepared by the attorney of the lessor, who 

V. died before the lease was executed, although no special retainer was proved. 

*^*<? Uii^**'** (?ww// V, Robinson {b), is an authority to shew that evidence of the custom 

WiTKBY was properly received. 
UdIoii. 

Tttlfourd, Seijt., and Chilton, in support of the rule. — ^The plaintiff would 
have been entitled to bring an action against the successful competitor, if the 
work had proceeded ; but, as it did not proceed, Kempthorne was the only 
person whom the plaintiff could sue. If the defendants are liable at all, it is 
to Kempthome; but there is no privity whatever between the plaintiff and the 
defendants. Rigley v. Daykin (c) is very analogous to the present case. There 
one employed an attorney to raise money on mortgage, and the attorney em- 
ployed another attorney, who agreed to advance the money on behalf of a 
dient; but the negotiation ultimately failed ; and it wafr held, that the attorney 
of the intended mortgagee could not sue the mortgagor for the costs, although 
it was proved to be the practice, for the proposed borrower to pay the expenses 
which had been incurred. Here the builders who tendered were not com- 
pelled to take a copy of the quantities ; and it does not appear that the defen- 
dants were aware that Kempthome had employed any surveyor to take them 
out, or that they had authorized him to do so. 

TiNOAL, C. J. — This question comes round to thb, whether there was 
such a contract existing, as entitled the plaintiff to sue the defendants in an ac- 
tion for work and labour. It is not pretended that the parties were ever 
introduced to each other; the question is, whether Kempthome had not, by 
the scope of his authority as an agent, a power to employ a surveyor to make 
out these quantities. That was the point left to the jury, and they determined 
it in favour of the plaintiff* after hearing the evidence, and a speech, full of 
just observations, from the defendant's counsel. They have found affirma- 
tively, that there was an usage for architects to have the quantities made 
out by surveyors; and the maxim of our own, as well as of the civil law, 
holds good. In contractis tacite insunt que sunt moris et consuetidMs. That 
being so, it appeared that the quantities were beneficial to the builders, 
and that, by having them, they were enabled with more confidence to make out 
the estimate for a building. The consequence of this was, that more com- 
petitors were induced to send in tenders ; and the tenders would be based upon 
a calculation which was not likely to mislead the parties. Besides this, there 
was an intimation given to the defendants, in the communication made to their 
clerk, on the 14th May, 1835, that the quantities were being taken out, and 
that the successful competitor would be required to pay the expense. When the 
defendants had this intimation before them, and when they afterwards, and 
perhaps most laudably, declined to proceed with the intended building, the only 
inference to be drawn is, that they were themselves to pay a charge which 
they had authorised their agent to incur. It appears, too, that Kempthorne, 
subsequently sent his account to the defendants, and included the plaintiff's 
demand in a separate charge ; here they had most express notice of the two 

(a) 3 Bing. N. C. 732; S. C. 3 Hodges, 138. (c) 3 Young & J. 83. 

(6) 3 Bing. N. C. 10; S. C. 2 Hodg«8, 138. 
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matters, but they came to a compromise with the architect, without noticing 
the other charge, although it would then have been open for them to have 
said, that they did not recognise the demand made by the plaintiff. It is ob- 
jected that a contract cannot shift, so as to leave two persons liable at the same 
time, and I am far from saying that may not be so, in some cases. But this 
was a conditional contract ; the successful competitor was to pay, in the first 
instance, but there was also a tacit agreement that if the work was not suf- 
fered to proceed, so that there was no successful competitor, then that the 
plaintiff should have a remedy against those persons who had caused him to 
be put in motion. This rule must, therefore, be discharged. 

Park, J. — ^The question is — is the plaintiff to be paid for his work, and 
by whom.' The question for the jury was, whether there was sufficient evi- 
dence of an implied contract between the plaintiff and the defendants. It 
seems to me, that Kempthome was authorised to enter into a contract with a 
surveyor for the purpose of having these quantities calculated. It is also im- 
possible to suppose, that when the defendants compromised with Kempthome 
for the payment of his bill, they could have imagined that it included the sur- 
veyor's charges ; and it does not appear that they then made any objection to 
the plaintiff's demand. 

BosANQUET, J. — I am of opinion that there is no ground for disturbing 
this verdict. The jury must be taken to have found that all which was done 
by Kempthome, was done according to the usage and custom of the trade. 
Here the agent was authorised to make plans of the building, but he did not 
take out the quantities, and the defendants knew that they were taken out by 
somebody, because they gave notice that copies might be obtained. If, after 
the advertisement was published, the defendants declined to proceed with the 
building, so that there could be no successful competitor, who was to pay the 
plaintiff but the defendants, who must be taken to have authorised Kempthome 
to employ him? 

CoLTMAN, J. — ^The plaintiff's case is, that if there was a successful com- 
petitor, he was to pay for taking out these quantities; but if there was no 
successful competitor, then that the defendants were to pay for them. The 
defendants say, that if there was no successful competitor, the plaintiff was not 
to be paid any thing, but that it was a mere speculative contract on the part of 
the plaintiff. But there was no evidence to support this supposition ; and the 
general rule is, that a person who does work is to be paid for it by some per- 
son. When the nature of an architect's employment is considered, I think 
there was sufficient evidence to induce the jury to find a verdict for the 
plaintiff. An architect is not accustomed to take out quantities, or to make 
advances in money. If the defendants did not intend to pay the plaintiff's 
demand, they ought to have given a specific notice to that effect, to Kemp^ 

thome, before his accoimt was settled. 

Role discharged. 
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Jl/by S3. 

On a motion 
for judgment 
•gainst the 
caaual ejector, 
the affidavit of 
the lexvice of 
the declaration 
and notice 
ought to itate 
that it was ex- 
plained to the 
tenant; it ii 
not sufficient 
to say it was 
read over. 



Dob d. Wade v. Roe. 

P'ISH moved for jadgment against die casoal ejector. — The affidavit of the 
service of the declaration stated, that the declaration and notice were read 
over to the tenant; bat it did not also state that the intent and meaning of 
the service had been explained. 

TiNnAL, C. J. — ^That is not sufficient; a proceeding in ejectment is very 
unintelligible to common people, and it is not desirable to estabUsh a new 
form for die affidavit of service (a). 



BosANQUXT, J., and Coltm an, J., concurred. 



Rule refused (&). 



(a) See Tidd's Forms, Chap. XLVI. 
(s. 31.) 



(6) Overruling Doe v. Roe, I Dow. P. C. 
438 ; and see Doe d. Doumes v. Hoe, 1 Har. 
lie WoL 671. 



JlM«12. 



Hunter v. Whitfield. 



Where a plain* 
tiff proceeded 
to outlawry 
without en- 
deaTourinff to 
find the defen- 
dant's resi- 
dence by apply- 
inf^ to pel sons 
with wnom he 
knew the de- 
fendant was 
acquainted, it 
was held^ that 
this was no 
ground for re- 
versing the 
outlawry with- 
out costs. 



f^^ H. WATSON obtained a rule nitt to reverse the outlawry of the de- 
fendant without payment of costs. The plaintiff, who had formerly 
been the defendant's attorney, sued out a writ of capias in Ma^, 1836, and in 
December, a curias uilagatum was issued. It was stated in the defendant's 
affidavit, that he had resided in France for three years, and that the plaintiff 
was well acquainted with several persons who coidd have given infbrmatkn 
respecting his residence; and that the plaintiff knew that one Murray paid 
an annuity to the defendant. The plaintiff swore in his affidavit that he had 
not known the defendant's residence during the last three years. 

Crowder shewed cause, and contended, that the defendant had not esta- 
blished a case which would induce the Court to set aside the outlawry, exo^t 
upon the usual terms. 

Watson, contrcl, submitted that the plaintiff ought to have made inquiries 
to ascertain the defendant's residence, before he proceeded to outlawry. He 
cited Pigou v. Drummond(a), where the court set aside proceedings in out- 
lawry, without costs, on the ground that the plaintiff knew that the defendant 
had an attorney in this country. 

TiNDAL, C. J. — In that case we thought that diere had been an abuse of 
the process of the court. This does not appear to me to be within that dass 
of cases in which an outlawry is reversed without costs. 



(a) 1 Bing. New Cases, 354. 
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Park, J., Vauoban, J., and Coltm an, J., concurred. Com Pleas. 



WUITFIELD. 



Hunter 
Rule absolute on payment of costs, and putting in ^^ v. 

bail in the alternative, to pay or render (6). 
(6) See Adiame ▼. Coltbatch, 2 Salk. 495. Archbold*s Practice, 489. 



FiNLEYsoN V. Mackenzie. May 25^27. 

TVEBT by the indorsee against the acceptor of m bill of exchange, for bJi^fex"* 

78/. ISSs 6d., drawn by one /. Gillee, and payable three months after change for 782. 
, . ^ ^ ^ 13i. W. the 

aa*e. defendant 

Pleta — Rrst, a payment of 6/. Ss. 6d, into Court, and that the defendant pleaded pay- 
was not indebted to the plaintiff to a greater amount than 5/. 3«. 6d, in res- court of 6/. 3i. 

pect of the causes of action in the declaration mentioned: second, except as ^' •"** ^***' **• 
* . was not in- 

to 5/. 3s. 6d., that the defendant received no consideration or value for ac« debted to the 

cepting the bUl, and that the plaintiff retained the bill, in violation of good jJel"^^amoSnt 

faith, after obtaining it for the purpose of discount. The plaintiff traversed in respect of 

the first plea, except as to the payment into court, and replied de injurid, to the ^aon^rftbe 

second plea. declaration 

At the trial, before Vaughan, J., GUlet, the drawer of the bill, proved that xhe plaintiff 

the bill was entrusted with him bv the defendant, to get it discounted; and having taken 

issue on this 
that he, GilleB, applied to the plaimtiff for the purpose of raising the money; piea, held. 

bat that the plaintiff, instead of discounting the bill, retained it as a security ^^uld' have^ 

for a debt of 40/. due to him from Giiiea, and advanced only 5/. 9s. Qd. The been bad on 

jury found a verdict for the defendant on both issues. murrer aT 

aiDountinff to 

Wilde, Seijt., obtained a rule tUsi for a new trial, or to enter judgment for ^ntravention 
the plaintiff non obstante veredicto, on the ground that the first plea afforded of the new 
no answer to the action, as it amoimted to nil debet, to all the demand be- ing • but, after 
yond 51. Zs. 6d. in contravention of the new rules of pleading. • ^^fendanu* 

the Court re* 

Kelfy shewed cause.— As to the first plea. It is true, that, by the new [j^jj** ^^ 
rules, in actions of debt on bills of exchange, the plea of nil debet or nun^m 
indebitatus, is not allowed, Reg. Hil. T. 4 Wm. 4, 3, 4. But the form of the 
plea of payment which is given in the same rules, is applicable to actions of 
debt on bills of exchange as well as to other actions. It is directed that 
"when money is paid into court, such payment shall be pleaded in all cases, 
and as near as may be in the following form, mutatis mutandis." Reg. Hil. T. 
4 Wm. 4, 17. Here the first plea is drawn exactly according to this form, 
and indeed the defendant was compeUed to pursue it. If he had not done so, 
but had proceeded to set out the other facts specially, then it would have 
been objected that the form was not observed. Therefore it must be assumed 
that when payment is pleaded to a bill of exchange, the general issue is to be 
allowed, as to the remainder of the demand; and the defendant is in the same 
situation as he was in before these rules, if he paid money into Court as to 
part of the demand, and pleaded the general issue as to the remainder. These 
rules have the force of an act of parliament, and it is directed, without except- 
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Com. Pleat* ing bills of exchange, that m all cases, the form of the plea of pa3nnent shall 

F1HLEY8OH be according to the form giveli in Reg. 17. The second plea was merely 

t'. added ex majori cauteld, [Kelly was about to support the second plea, when 

BlACKENziE. ^^ ^^ stopped by the Court. ] 

Wilde, Seijt., in support of the objection to the first plea. — ^The first plea 
admits the drawing and accepting the bill, and also that the plaintifif gave good 
consideration for it ; and yet it is now contended that the defendant is enti- 
tled to a verdict, although only 5/. 3«. 6cf. was paid, upon a bill for 78/. 
13«. Qd, It is obvious, that the defendant ought to have gone on to shew a 
payment or release of the residue of the bill. If this form of pleading were 
allowed, then, in all actions on bills of exchange, the defendant may pay one 
shilling into court, and have the benefit of the general issue, as before the new 
rules of pleading. The rules 2, 3, & 4, of Hil. T. 4 Wm. 4, shew expressly 
that a plea of nil debet or nunquam indebitatus cannot be pleaded in actions on 
bills of exchange, but it is required that "the defendant shall d«ny* speci- 
fically some particular matter of fact alleged in the declaration, or plead spe- 
cially in confession and avoidance." 

TiNOAL, C. J. — ^This case may be decided upon the first plea. I am ready 
to admit that, upon special demurrer, the plea would be bad, as being in direct 
violation of the new rules of pleading, which take away the plea of the general 
issue in actions of debt and assumpsit, on bills of exchange. But this applica- 
tion is made after a verdict for the defendant upon an issue which the plaintiff 
has himself raised. The defendant pleaded, that originally only 5/. St. 6tf. 
was due, and the plaintifif chose to go to trial upon that allegation. It resem- 
bles the case of Rawlins v. Danvert(a), where the defendant in an action on a 
bail-bond having pleaded nil debet, and the plaintiff did not demur, but took 
issue upon the plea; Lord Ellenborough held, that the defendant was let into 
any defence which he could prove. I am, therefore, of opinion, that it ia too 
late to object to this plea; and this rule must be discharged. 

Park, J., concurred. 

Vaugh Air, J. — I am of the same opinion. I do not think we can treat the 
first plea as a nullity ; but, as the plaintiff has put the allegation in issue, the 
verdict ought to stand. 

CoLTMAN, J. — It is not easy to see what the operation of the 17th rule is, 
in a case of this description, when it is contrasted with the 2nd, 3rd, and 4th 
rules. It appears to me that the plea is clearly bad in form, but, for the 
reasons already given, I agree that this rule must be discharged. 






Rule discharged (6). 

5 Esp. N. P. C. 38. 158, and Rand v. Vat^ham, 1 Hodgct, 

See BradUg v. Milnes, I Hod§^, 173. 
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May 30 

Doe d. Bramb v. Maple. junei. 

P^JECTMENT by a mortgagee. At the trial, before Coltman, J., at the In ejectment 
last Suffolk assizes, the following appeared to be the facts of the case :— ^J i^^mortJS^? 

The lessor of the plaintiff proved that the corporation of Ipswich g^ranted t^vAntx the te* 
a lease of the premises sought to be recovered, to one Ellis, in 1796; and that mortgagor, the 
the defendant came into possession in 1818, and subsequently acknowledged '^'^'^**'* 
that he was tenant to the corporation. A deed of assignment of mortgage » deed of rt». 
was then proved, bearing date the 11th October, 1815, made between one Jl)^"'?*"^!^^ 
Barthrop, of the first part; the corporation of Ipswich, of the second part; and mortgtge of 
one Patches, through whom the lessor of the plaintiff claimed, of the third foraSo'yttS^ 
part; wherein, after reciting that, by indenture of mortgage, dated in 1775, •»« security 
the corporation of Ipswich had mortgaged the premises for 900 years as a ,nd it was wit- 
security for 1500/., and that, by divers mesne assignments, which were also n««€d, tliat in 
recited, the mortgage term was vested in Barthrop; it was witnessed, that, 1500/. paid to 
in consideration of 1500/. paid to Barthrop, he, the said Barthrop, by the di- ^« mortgagee, 
rection of the corporation, did bargain, sell, assign, transfer, and set over, and the mortgaged 
in consideration of 10*., the said corporation did g^rant, bargain, sell, and fe'^Sr^the^* 
assign, ratify, and confirm, the said mortgaged premises, unto the said Pytches; plaintiff, and 
to hold for the then residue of the said term of 900 years, with a proviso for in*JUUSc^u'' 
redemption, on repayment of the said 1500/. and interest thereon. tion of lOr., as. 

This deed was stamped with a 35f. stamp; but it was objected, on behalf of fi|^ andTcon. 
the defendant, that, inasmuch as the recitals were not evidence against him, filmed tlw 
and as he was not estopped from denying that the corporation were not seised that a itamp of 
of the premises in 1775, the lessor of the plaintiff was compelled to rely upon J^f* waa «ir- 
the conve3rance of the 11th October, 1815, as a grant from the corporation; seisin of the 
and that it therefore required an ad valorem stamp of 6/., as an original |»<>^*^r 
mortgage. proved. 

KelUf obtained a rule nisi to set aside the verdict, and to enter a nonsuit, 
upon the above question as to the sufficiency of the stamp; and also upon the 
other points, which the Court did not determine. 

Palmer shewed cause. — It was sufficient for the lessor of the plaintiff to 
prove the deed of 1815, and that clearly shewed a good title in the lessor 
of the plaintiff. Doe d. Rogers v. Brooks (a). It is, on the face of it, 
an assignment of the mortgage, and the words of confirmation by the cor- 
poration, do not make it amount to an original mortgage. No further sum 
was advanced, and the case comes precisely within the words of the Stamp 
Act, which relate to assignments of mortgages; 55 Greo. 3, c. 184, tit. Mort- 
gage, The recital of the mortgage, is primd facie evidence that there was a 
valid deed of that date which was properly stamped, Quin v. King{b), 

KeUy and O'Mattey, in support of the rule. — If the deed of 1815 is treated 
as a grant or demise of the premises from the corporation of Ipswieh, then it 
requires an ad valorem stamp as an original mortgage. If it is not a grant, 

(o) 3 Ado. k EUis, 03; S. C. 1 Har. 3c (6) 1 M. & Wels. 44 ; S. C. 1 Gale, 407. 

Wol. 400. 
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bat a mere confirmation of title, then there was no sufficient evidence of the 
title of the lessor of the plaintiff, because the recitals in the deed of 1815 are 
not evidence against the defendant; and there is no proof that the corporation 
was seised in 1775, when the mortgage was executed. There is no demise 
from the corporation stated in the declaration ; therefore, the lessor of the 
plaintiff relied entirely upon his title as assignee of the mortgage. In Doe 
d. Rogers v. Brooks {c), the seisin of the mortgagor was proved. 

TiNDAL, C. J. — ^This case is capable of a very simple solaticm. It is tn 
action of ejectment, brought by the assignee of a mortgage, against the tenant 
of the mortgagor. The lessor of the plaintiff claimed under an assigmnent of 
a term of 900 years by way of mortgage, which was originally gpranted by the 
corporation of Ipswich, The deed of assignment, which was dated in 1815, 
was in evidence; and the only question is, whether it appears to be property 
stamped. On the part of the defendant it is contended, that, if the lessor of 
the plaintiff availed himself of this deed to shew a grant of the premises finmn 
the corporation, it must then be considered as an original mortgage, whidi 
requires an ad valorem stamp. On the part of the lessor of the plaintiff, it is 
said to be a mere assignment of the mortgage, which requires only a 35#. 
stamp. Upon looking at the deed, and also at the 55 Geo. 3, c. 184, 1 am of 
opinion, that it is properly stamped. When such an objection is taken, I 
know of no other way of deciding it, than by looking at the operative port of 
the deed. Now the 55 Geo. 3, c. 184, title Mortgage, charges an ad vahrem 
duty, " where the mortgage shall be made as a security for the payment of any 
definite and certain sum of money, advanced or lent at the time, or previously 
due and owing, or forborne to be paid, being payable.** It appears, ap<tt the 
face of this deed, that it is not a mortgage, for there was no sum of money 
lent, nor was there any thing previously due from the corporatioii, to the sb« 
signee of the mortgage. The original mortgage from the corporatkm is re^ 
cited; and then, in consideration of 1500/. paid to Barthrop, he transfers the 
security; and, in consideration of lOs,, the corporation grant, ratify, and con- 
firm the assignment for the residue of the term of 900 years. This, then, b 
an assignment of a mortgage. The statute requires a stamp of 1/. 15t. npon 
any transfer or assignment of any mortgage, " provided no further sum of 
money or stock be added to the principal money or stock already secured." 
The present case comes precisely within this definition; and that puts an end 
to the question. I find nothing in the act to shew that when an additions! 
security is thrown in, a further stamp would be required; but it is nnneoesssry 
precisely to decide that point, or to consider the questions which have been 
argued as to the doctrine of estoppeL 

Park, J., and Vauohan, J., concurred. 

CoLTM AN, J.^ — ^This is a very clear case. The party who makes an objection 

to the stamp is bound to shew that it is insufficient; and here the defendant 

cannot do that without referring to the recitals; and Doe d. Rogers v. 

Brooks (c) shews, that, if the recitals are used by one party, they may also be 

used by the other. 

Rule discharged. 

(c) 3 Ado. k EUis, 513 ; 8. C. 1 Har. ft Wol. iOO. 



niNITY TCUL 1SS7- tlS 



Lacet r. Waleonp, Adminlstntor of Walrond- 

taker, about tbe fanenl cf tbe deceased, ax tbe nqoest of the det^nidanU ^i^ma tii* 



as admintatntor; and for coacbes and bones used in tbe sud fonenJ. C<M»t» jj|^^|^!^y^ 



for maoey paid for tbe me of tbe defiendant as adzninistntor, and on an ac^ fct^mii 
count stated witb bim m tbat cbaracter. t^tdSeVwct 

Hie defendant pleaded pajmcBt into comt of 53/.. and tbat tbe plaintiff raak ; mA 
bad nc^ wwtainrd damages to a greater amoont in respect of tbe cause of «Ma^Mate 
actioii in tbe dedaration mentioiied. Mm bt 

At tbe trial, before Pmrke^ B., at tbe last Giamcett^ assizes, tbe following iBmiMnAMa 
appeared to be tbe focts of die case. Tbe action was brougbt to recover 72/., ^|^^^^|^ 
tbe charges made br tbe plaintiff, an undertaker, for conducting tbe foneral of wnii*« Mtte 
Mrs. Walrmd, a lady of fortune, tbe mother of tbe defendant. Mrs, irmlwmi J^I^JJ^Jj^^ 
died at Latbatomgk, in Glomeestersiire, on tbe 29th of October, 1S33. and Sir the fytamU ia 
Betkdi CodrvHgUm, her brother, who lived near her residence, ordered tbe ]J|2^^^ 
plaintiff to make preparations for burying tbe deceased, in the fomily vault at ptoUttea ofall 
I, which was situate about ten mQes from Lasbortmgk, Tbe defon- ^^^f^^ in mi 



dant, who was the only child of tbe deceased, was in Paris when his mother "g^^^^^y 
died, but, upon receiving intdligence of ber decease, from Sir B. Codrmgtm, too, charging 
he came to Loadoa, and, on the 24th of Xovember, he wrote the following ^^jj^^i^ 
letter to Lady CodrmgUm: — txpeaici of ibt 

" We arrived in Ltrndom on Tuesday evening, and I found your kind letter |^u^*{^^ 
t^d. one from my unde, AnrW'pg a copy of my poor mother's will. I ddayed aeiioa wm 
writing until I could vritb some certainty say wben I could leave LoMdon, I ^ A^plca of 
now hope to get away Afoacif^ or 7Wsd!sy next, and I will avail myself of your paym^it into 
and my unde's kind invitation to come to Dodiagtom, The next day I will bind tht dt(«n« 
ask you or Sir Betkell to be so good as to accompany me to Lasbaraugk, to ^^ bcxond 
break the seals and commence oar sad duty. I am much obliged to you and paid intocouH; 
to bim for all you have done, which was certainly the best, and all that could JI^Au*,*^/ 
be done. Would you or Sir BetkeU have the kindness to do what I am told midut of tht 
must be done, sooner or later, send some one to the house to take a list of ^^^^ M*ir** 
all property whatsoever, in and out of doors, which is not sealed up, with a non^umptii 
view to its foture valuation." pltaded to U. 

The letters to which this appeared to be an answer were not produced.-— 
Sir BetheU Codrmgton found a testamentary paper, which had been executed 
by Mrs. Walrond, but no executor was appointed. In a codicil, she expressed 
a wish to be buried in the nearest church*yard, with as little expense as pos- 
sible, without hearse or carriage, but to be carried by twelve respectable 
labourers, who should receive not less than one guinea each. 

It appeared, that if the directions of the deceased had been earned into 
effect, tbe expense of the funeral would not have exceeded the 53/. paid into 
court. 

The defendant did not take out administration until /a/y, 183G; and the 
effects were sworn to be under 4000/. 

It was contended, on behalf of the defendant, that he was not liable tu bo 
sued in this action ; inasmuch as it was not shewn that he had given any 
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orders to the plaintiff to perform the funeral; and that, at all events, he was 
not liable beyond the amount paid into court. 

The learned judge refused to nonsuit the plaintiff, and told the jury that 
the defendant would not be liable as administrator, in the absence of any ex- 
press order, for any thing beyond the expenses of such a funeral as the intes- 
tate had directed by her will ; and that the question therefore was, whether 
the defendant had by himself, or by his agent, such agent being authorized 
at the time, or by subsequent ratification, employed the plaintiff to condact the 
funeral upon a larger scale of expense. The jury found a verdict for the 
plaintiff for 1 61. 

In Easter Term, Maule obtained a rule nisi, to set aside the verdict, and 
to enter a nonsuit, in pursuance of leave reserved, or for a new trial, upon the 
ground that the credit had not been originally given to the defendant, and 
that, at all events, he was not liable to be sued in his character of adminis- 
trator. He contended that the decision in Rogers v. Price (a) could not be 
supported. 

Talfourd, Serjt., and Lumley, shewed cause. — If a relative of a party de- 
ceased, orders a funeral which is suitable to his degree, the executor or admi- 
nistrator is bound to pay the undertaker, without any express promise to pay, 
being proved. Tugwell v. Heyman (b), Rogers v. Price (a). And great incon- 
venience would result if this doctrine were not supported. Upon a like prin- 
ciple, where a surgeon attended a pauper who had accidentally fractured his 
leg, it was held that an action of assumpsit would lie against the overseer who 
had seen the pauper, and did not repudiate the surgeon's attendance. Lamb 
V. Bunce(d). Nor is there any difference between the liability of executors 
and administrators. Com. Dig. tit. Administration (C. 1.) The express di- 
rections given by the deceased would make no difference, because the funeral, 
in the present case, was not unsuitable to her station and quality ; and the 
defendant, by not pleading non-assumpsit, cannot now object that the funeral 
was not conducted according to the directions of the deceased, for, by the plea 
of payment, the contract which is stated in the declaration is admitted. The 
plea of payment might have been pleaded to a part of the demand, with non- 
assumpsit as to the charges for carriages and horses. But, at all events, the 
direction of the learned judge as to the recognition was correct, and the jury 
were at liberty to find that the defendant ratified the orders which were g^ven 
to the plaintiff, for the conduct of the funeral. The letter of the 24th Novem- 
ber, was receivable in evidence, although the letters to which it was an answer 
were not produced ; and it clearly appeared, by the date and other circum- 
stances, that the defendant must have been informed of the particulars relating 
to the funeral of the deceased. 

Maule, and R, V, Richards, in support of the rule. — It is quite evident that 
credit was not originally given by the plaintiff to the defendant, because, when 
the funeral was performed, the defendant had not arrived in England, nor 
had he given any directions as to the burial of the deceased. There is a dif- 



(a) 3Y. & J. 28. 

(b) 3 Camp. 298. 



(<0 4 M. & Sel. 275. 
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ierence between the Bitoation of an execator, and that of an administrator. 
An executor derives his authority from the will of the deceased ; but an admi- 
nistrator derives his authority from the letters of administration, which are 
granted by the Ecclesiastical Court. Thus it has been held, that the Statute 
of limitatioDs does not begin to operate, until from the time that letters of 
administration are granted. Murray ▼. East India Company (e). It cannot 
be maintaiiied« as a general proposition, that an administrator is liable to pay 
for the burial of the intestate, where no express orders are given. As to the 
payment of money into court, it merely admits the damage and contract, pro 
tamto; but the plaintiff is bound to prove that a larger sum is due. In the 
present case, the admission is, that the plaintiff is entitled to receive 53/., on 
some of the causes of action mentioned in the declaration; but he does not 
admit his liability to pay the charges for the burial at Dodington, contrary to 
the express directions of the deceased. Nor is the plaintiff entitled to recover 
on the ground, that the defendant ratified the orders given to the plaintiff, 
because there was no ratification by him after he became administrator ; and if 
the evidence shewed that the defendant was liable at all, it proved a liability 
in bis personal capacity. Nor did the letter which was produced, satisfactorily 
shew that the defendant had been informed of the circumstances relating to 
the burial. The letters which are mentioned as having been received by the 
defendant, were not produced at the trial, because the defendant could not 
know that a letter written by him to a third party, would be given in evidence. 
Therefore, on the ground of surprise, there ought to be a new trial. 

TiNDAL, C. J. — If this case has been properly left to the jury, no rule can 
be granted on the ground of surprise, as the verdict recovered is under 20/. 
It appears to me. that there was evidence to go to the jury. This is an action 
for work and labour, by the plaintiff, as an undertaker; and for hearses and 
carriages provided for a funeral; and the defendant is charged as administra- 
tor of the deceased. The defendant, after paying 53/. into court, pleads, " that 
the plaintiff has not sustained damages to a greater amount than the said sum 
of 53/. in respect of the cause of action in the declaration mentioned, and this 
he is ready to verify, wherefore he prays judgment, if the plaintiff ought further 
to maintain his action." I am unable to perceive any difference between the 
effect of this plea, and that of a payment of money into court, by a rule, ac- 
cording to the old practice, and a plea of non-assumpsit to the residue. There- 
fore, Uie defendant is not bound by the admission, beyond the 53/. paid into 
court, and he may dispute any other portion of the plaintiff's demand just as 
freely as if no money had been paid. The defendant is sued as administrator, 
and by the course of the pleadings it is admitted, that he was administrator ; 
and the question is, whether, beyond the 53/., the defendant is liable to the 
plaintiff in that character ? It appears to me, that he is liable, and that the 
letter of the 24th of November, which was in evidence, amounts to a ratifica- 
tion of the order which was given for the burial of the deceased. Two objec- 
tions have been raised by the defendant's counsel: first, that it does not 
appear that, at the time the defendant wrote the letter, he was aware that the 
funeral had been performed ; and, secondly, that as no letters of administra- 
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Com. Phot, tion had been taken out at that time, there could be no ratification of tiie 
l^^^^^ order, by the defendant, in his character of administrator. Now, what was 
V- the fair inference to be drawn, as to the defendant's having notice of the way 

in which the funeral had been performed ? The letter was wntta& more than 
three weeks after the death of the deceased, and the defendant could then have 
had no reason to doubt but that the funeral had taken place. It is almost 
impossible to read it, without supposing, that the letters, to which, it referSr 
must have given an account of the funeral; and the very ciromnfltanee and 
tone of the letter shews that it was written by a person who was likely to 
assume the character of administrator; otherwise why should he speak ci 
breaking the seals, and making an inventory of the property ? But it is 8aid» that* 
as the administration was not taken out until three years afterwards, the letter 
cannot have the effect of making the defendant liable. It is laid down, in 
2 Rolle's Abr. 554, tit. Trespass per Relation, that an administrator shaQ 
have an action of trespass for a trespass done to the goods of the intestatow 
after his death, and before administration granted to him. And in WkUdM 
V. Sqmre(f), it was determined, that if a person consents to the disposition of 
an intestate's goods, and afterwards takes out administration, he cannot 
maintain trover for them, because he is bound by his former consent. So in 
the present case, why should not the defendant be held bound for that whidi 
he did before he became administrator(^) ? If, therefore, this letter does amount 
to a ratification, and I think it does, and, as the defendant has admitted hit 
liability as administrator, to the amount of 53/., it appears to me the verdict 
may stand. It is imnecessary to say any thing on the case of Rogers ▼. Price(k), 
inasmuch as it does not govern the present decision. 

Park, J.-~We need not give an opinion upon the case of Rogers v. Price, 
although I must say it seems to me to be founded on good sense. The defen- 
dant, being sued as administrator, cannot, after having paid money into court, 
say that he is only liable in another character. It cannot be belieyed, but that 
the writer of the letter of the 24th of November had been informed of the par- 
ticulars of his mother's funeral; and if he had not intended, at that time, to be- 
come the representative of the deceased, he would not have spoken of breaking 
the seals; or have requested that an inventory of the effects should be made. 
It has been contended, that there is a distinction between the situation of an 
executor and an administrator, and I agree to that. But the case of WMU' 
kaliw. Squire {/) is an authority to shew, that an administrator may be bound 
by relation, and there are other cases to the same effect, collected by Mr. 
WilHams, in his excellent Treatise on the Law of Executors. I am perfecdy 
satisfied with the verdict and agree that this rule must be discharged* 

Vauohan, J. — I am of the same opinion. This is an application to the dis- 
cretion of the Court, and the law and justice of the case go hand in hand. 
The first question is, as to the payment of the money into court. I do not 



( 1 Salk. 295. 3 Mod. 276. Moore*i Rep. 126. See also Com. 

(g) If an executor <fe«oii<or/takegadmi- tit. Adminiitration, (B. 10.) and MUckAl 
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subscribe to the argament by which it has been attempted to draw a distinc- 
tion between the old and new practice on this subject; and it seems tome that 
the defendant is entitled to dispute his liability beyond the 53/. We need not 
touch the case of Rogers v. Price (k), but the question is, whether the jury 
have drawn a right conclusion from the facts; and I am clearly of opinion that 
they have done so. 

CoLTMAN, J. — ^It has been contended that this action is altogether miscon- 
ceived, and that the defendant ought not to have been sued in his character of 
administrator. If that were a good objection, the defendant ought to have 
pleaded non-assumpsit to the whole demand. But the question now arises, on 
the record as it stands^ and it appears to me that the defendant has clearly 
admitted his liability as administrator to some extent. The form of the plea 
of pa3rmeat into court has been adverted to, and I was at first inclined to think 
that it waa only an admission as to one count in the declaration : but the rule 
in ptoiMting is, that every thing which is not denied is admitted. Here 
tilers are three counts in the declaration, and the defendant admits some- 
fliing to be due, and that the defendant is liable as administrator. In 
Meager v. Smith (I) it is said, "With regard to tlie payment of money into 
court, there is no doubt but that if such a payment is made on a count alleging 
a special contract, it operates as an admission of that contract; if on a general 
indMtaUu count for work and labour, or the like, on which the plaintiff might 
recover for one or more distinct contracts, it operates as an admission of a lia- 
bility to that amount, on some one or more of such contracts. " It comes, then, 
to this question, whether there was a ratification by the defendant of that 
which had been done; and it appears to me that the jury were warranted in 
finding a verdict for the plaintiff. 

Rule discharged. 
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Jackson v. Jacob. 



June 7' 



A SSUMPSrr. — ^The declaration stated that the defendant agreed to sell Tn an Action 

fifty Great Western Railway shares, to the plaintiff, at 37/. 10*. per share, Jery^of'^har" 

and to deliver them, on a certain day. The plaintiff alleged that he was nold bv defen- 

ready and willing to accept the shares, and that he tendered the price of them fhe Vefendant 

to the defendant. Plea, that the defendant was not ready and willing to pleaded that 

accept the shares, and that he did not tender the price, modo et formd; and the price bad 

issue thereon. **«y made. 

At the trial, before Patteson, J., at the last Liverpool assizes, the plaintiff pnedUhCTeon. 

called Bailey, his broker, as a witness, who proved that a contract had been 1^ *'*f**5"^' 

made by him, on the 1st of December, 1836, with Atkinson and Toumley, the dant waa in- * 

defendant's brokers, for the purchase of the shares, on the defendant's account. |<>'n»ed *.hat a 

Hie shares not being delivered in due course, Bailey wrote to the defendant price had been 

on the lOth of January, informing him that he had purchased the shares for the 5}*i[^'? ^^^ 

the defendant, in reply, without objecting that the broker wa« not his ai^ent, laid he would 
endeavour to make an arrangement for the delivery of the aharcs. Ucld^ that tbii waa suffl- 
eridence to prove the tender. 
2. Whclbcr a tender to a broker ia good, queert* 
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Com, Pkas. plaintiff, and requiring him to deliver them, in pafBoance of the contract, 
immediately. Two days afterwards, Batley received the following letter firom 
the defendant. : — 

" I should have replied to your letter per return, hut was unavoidahly de- 
tained at Manchester, and since my arrival here have heen engaged with my 
solicitors respecting a quantity of Westerns, hought hy me from a party in 
Bristol, at a low price. With regard to the fifty shares sold to you on my 
account, hy Messrs. Atkinson and Townley, the reason they have not heen 
delivered, has arisen from the defsdcation of the party ahove alluded to. I do 
assure you, I am most anxious to fulfil all my engagements, and will do my 
hest to satisfy every one; all I require is a little time to arrange matters, and 
I think it is not asking too much in requesting, under the circumstances, that 
such may he granted. At all events the market for Westerns is evidently fall- 
ing; and if you are compelled to hny them in, I request you will wait a short 
time, as I think you will get them at lower prices than the present, and any 
deficiency that may arise I shall endeavour to arrange if time he given. " 

On the 12th January, Batley made a tender of the amount of the shares, to 
Atkinson and Townley, hut they referred him to the defendant, and stated that 
there had been disputes hetween them, and they had nothing further to do in 
the transaction. On the same 'day, the following letters passed between 
Lowndes and Robinson, the plaintifiTs attomies, and the defendant : — 

" Jam. 12. 

" Dear Sir, — Since you left, this morning, W. J. Jackson, a client of ours, 
has called upon us relative to a contract he made, through his broker, Mr. /. 
Batley, for the purchase from you of fifty shares in the Great Western Railway 
at 37/. lOs. Mr. Jackson, this day, made a tender of the price to Mr. Tbim- 
ky, who referred him to you, and Mr. Jackson has requested us to inquire 
what arrangements you are prepared to make as to these shares. If, as we 
presume, you are not ready to deliver the shares, Mr. Jackson, although he 
has sold them, will agree to cancel his contract on reasonable terms, and 
you had therefore better come across, or authorize Messrs. Atkinson and Town' 
ley, to arrange matters with him. Requesting to hear from you, by return 
of post, we are, &c. Lowndes and Robinson.'* 



From the defendant to Messrs. Lowndes and Robinson. — 

" Manchester Jan. 13. 
** Gentleman, — In reply to your letter of yesterday, I beg to say, I wrote to 
Mr. Batley on the subject previous to my leaving Liverpool. It is my inten- 
tion to be over on Monday next, when I shall endeavour to arrange with you 
respecting the shares." 

A verdict was found for the plaintiff for 420/. 

R. Alexander, in Easter Term, obtained a rule nisi, to set aside the verdict, 
and to enter a nonsuit, on the ground that a tender made to a broker was in- 
sufficient; and that if the plaintiff relied upon a waiver of the tender, it ought 
to have been pleaded as a waiver. 

Cresswell and Crompton shewed cause. — It would have been quite sufficient 
if the plaintiff had averred in the declaration, that he was ready and willing to 
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accept the shares, and that part of the plea, which denied that a tender had heen Com. PUom, 
made, was superfluous and immaterial. Rawsonv. Johnson (a). Pordage v. jT^^|[^k 
Cole (b), Waterhouse v. Skinner (c). Therefore no proof of a tender was ne- ^ v. 
cessary to support the issue; and. if proof of it were necessary, then a tender 
made to the defendant's brokers would be good. At all events, the jury might 
well infer that the defendant was informed that a tender of the money had 
been made to his brokers, as his agents, and that the letter of the 1 3th of 
January amounted to a recognition of their authority to receive a tender. 
That being so, the plaintiff is entitled to retain the verdict. 

Wilde, Seijt., R. Alexander, and Wightman, in support of the rule. — ^The 
plaintiflT was bound to prove a tender, inasmuch as he had alleged in the de- 
claration that a tender was made. A tender made to a broker is not legal, 
inasmuch as a broker is functus officii, the moment the sale is made. Black' 
hum v. Scholes(d). When the tender was made, the brokers referred Batley 
to the defendant, saying, that they had nothing to do with the matter; and 
there are many authorities which shew that a tender made to a person who 
disclaims an authority to receive it, is insufficient. Bingham v. Allport (e). 
WUmot S.Smith (J). 

TiNDAL, C. J. — ^This question arises, after a verdict found for the plaintiff, 
upon an issue raised on a plea, which alleges that the plaintiflf was not ready 
to accept certain shares, and that he had not tendered the price of them to the 
defendant. It is quite unnecessary to decide whether a tender of the price made 
to a broker, who has sold shares for his principal, is sufficient. I determine 
tills case upon the ground, that the correspondence shews that a good tender 
was made. It is quite clear that the defendant had no shares to deliver, and, 
therefore, the oflfer of the money was a mere matter of form. I do not urge 
this as amounting to a dispensation of a tender, but when we find a correspon- 
dence which leaves the matter somewhat equivocal, we do no violence to it by 
holding that it appears that the tender was admitted to have been made. The 
letter of the 12th of January states, that a tender of the money had been made 
to the defendant's brokers, and the defendant, with a knowledge of this fact, 
says, in his reply, that he intends to come to Liverpool, to endeavour to make 
an arrangement respecting the shares. This, therefore, is an admission, first, 
that the contract was made ; and, secondly, it is a ratification of the tender. 
So, by analogy, when the drawer of a bill promises payment to a holder, he 
thereby admits that the necessary steps have been taken to render him liable. 
The rule must be discharged. 

Park, J. — I am of the same opinion. It is not necessary to decide whether 
a tender made to a broker is good. I rely upon the particular circumstances of the 
case, and it is impossible for any one, with common sense, to read the defen- 
dant's letters, without seeing that he knew that the tender had been made to 
Toumley, and that Townley had refused to receive the money. Yet, on the 
very next day, the defendant, without repudiating the supposition that Townley 
is his agent, informs the plaintiff's attornies, that he will endeavour to make 

(a) 1 East, 203. {d) 3 Campb. 343. 

\b) 1 Wm. 8aund. 319 b. \e) 1 Ner. k M. 398. 

(e) 2 Bos. & P. 447. {^f) 3 Car. & P. 454. 
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Com PUa9. Bome arrangement respecting the shares. In feet, the defendant altogether 
j'l^oN acquiesces, and admits that the tender was a good one. 
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Vaughan, J. — The jmy were asked, whether there was not evidence of a 
good tender, and, upon looking at the letter, it is impossible not to see that 
there was a recognition, by the defendant, of Townley*8 authority to receive a 
tender. If it were otherwise, the defendant would have disclaimed the agency 
of Townley, but, instead of doing so, he promised to make some arrangement. 

CoLTMAN, J. — I am of the same opinion. The question is, what the under- 
standing between these parties was ? and whether the plaintiff was not enti- 
tled to act upon the belief that the broker had authority to receive the tender? 
The defendant, by his letter, admitted that the agent had such an authority, 
because he promised to make some arrangement with the pkuntiff; and he 
cannot now turn round and defeat the justice of the case, by saying, that the 
agent had no such authority. 

Rule discharged. 
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In the Matter of Rider and another. 



mivrion recuS A ^^^^ ^^ ^*^ ^^®^ obtained to set aside an award, upon the ground that 
that certain dis. the arbitrator had not determined the matters referred to him. It i^ 

STbuUdiM af peared, by the affidavit of Mr. Fisher, that Messrs. Riders, builders, had en- 
house, had tered into a contract with him, to build a house and offices at BentuHjrth, and 
be re^ed to ^^ disputes having arisen between them respecting the sufficiency of the ma- 
■rbitratioo,and terials, and the goodness of the workmanship, it was agreed to refer the mat- 
tratori ihould ter to arbitration. 

determine all The bond of arbitration recited, that Messrs. Rider had entered into the 
daima relating 

to alleged de- contract to build the house, and that disputes had arisen respecting allied 
v^ecti^* ki* d^*^<^ <^^ imperfections, and that the said Riders had made claims for extra 
the materiali works, and deductions in reenu'd to omissions, but of which no detailed accounts 
iihip7and"like- had been furnished to Fisher; and that it had been agreed between the parties, 
wise relating to that, for the purpose of settling* judging, and determining, of aU such alleged 
the claims for defects and imperfections, and what, if any thing, was necessary to be done to 
ded* ?**'*' f"^ P'** ^^ ^^ house and outbuildings in a perfect condition, in conformity with 
omissions; and the original drawings and specification, and according to the intent aoid mean* 
wbaTbaiance ^^^ ^^ ^^® ®*^^ contract, and for ending all differences and dispntes, that it 
ifanjfWasdue should be referred to certain arbitrators, to whose arbitrament and final deter- 
in respect of*^* mination the parties had severally and respectively agreed to anbrnit all sodi 
aoch extras and claims, differences, and disputes between them, and the accuracy of such claims 
coiu to abide ^^^ deductions, and that their award should be final and conclusive both at 
*^*rf*°^Th**'* law and in equity. It was also agreed that the costs incident to the rcfer- 
arbitrator ence should abide the result of the award. 

59£?!SfouW*be '^^ arbitrators, by their award, directed that Fisher should " forthwith wdl 

paid to the and truly pay unto the said Riders the full sum of 296/. ; and that the same should 

bailder in fuU 

compensation and satisfaction for all the matters in difference. Heliy that the award wit 

bad, as the two first subjects of dispute were not determined. 
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be FBuived by them in fiill satisfiaction and compensation of and for all tbe Com. Pletu* 
matters in difierence between them, and so referred to them the said arbi- j^ uJ^^atter 
trators." of Rideb. 

Taddy, Seijt., and C. Saunders, shewed cause. — ^The finding of the arbitra- 
tors does in effect determine all the matters in difference between the parties ; 
and ]£ Fisher is entitled to deductions on account of any imperfections, it must 
be taken that the balance was struck after allowing for such imperfections. 
Cargey v. Aitcheson{a), Dicas v. Jay(b), [Tindal, C. J. — ^The omission to 
mention defects, if any existed, would affect the question of costs, and pro- 
bably the greatest expense was incurred in investigating that portion of the 
case.] If the parties had wished for a specific decision, with a view to costs, 
an application ought to have been made to the arbitrators. Dibben v. The 
of Anglesey {c). 



Wilde, Seijt., contrci. — ^The submission gave no power to the arbitrators to 
set off damages sustained by defects, in liquidation of the general balance. As 
the award now stands the question of costs remains undetermined. 

Tin DAL, C.J. — I am of opinion that the submission, which prescribes what 
the arbitrators are to do, has not been observed. They are required, first, to 
determine all disputes ** relative to alleged defects and imperfections," that is 
one substantive matter; secondly, "concerning disputes relating to the accu- 
racy of claims for extra work, and deductions for omissions;" and, thirdly, 
" to ascertain what balance might be due in respect of such extras and omis- 
sions." But the balance which has been found by the arbitrators, seems to 
be confined to the third head of inquiry, and the two first are neglected alto- 
gether, so that it is uncertain whether or not they have found a general 
balance. The rule must, therefore, be made absolute. 

Park, J., Vauohan, J., and Coltman, J., concorred. 

Rule absolute. 

(a) S Dow. & R. 433. (b) 10 BiDg. 570. (c) S Bing. 281. 



Brogreffe V. Hawke. 



Jmie IS. 



A RULE nisi bad been obtained, calling upon the defendant to shew cause A judge has 

why the taxation of costs in this cause should not be reviewed. The [hlT^uie'^of' 

action was brought to recover 119/., alleged to be due on a building contract, Hilary Vacs- 

and the defendant pleaded, first, non-assumpsit; secondly, payment; and, (^"iVythat 

thirdly, a set-off. » c*"w wm 

After the cause was set down for trial, it was referred to arbitration, on the tried before 

recommendation of the learned judge, and a nominal verdict was taken for ^™» •"^ "^ 

300/., the damages stated in the declaration. The arbitrator, after examining judge of an in- 

upwards of twenty witnesses, directed by his award, that a verdict should be Jj^^'^ 

entered for the defendant on the second issue, and for the plaintiff on the first tioo ia referred, 

and third iaraes, with 8/. 5s. Sd. damages; and that each party should pay n^anSoaf*^ 

r2 
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Com. Pleas, his own costs. An application was made to Tindal, C. J., in ptursaance of the 
Brogre^ffe ^"le of ^i/flry Vacation, 1834, to certify, on the postea, that the cause was 
o, proper to be tried before him, and not before a judge of an inferior court, 

but no certificate having been given, the costs were taxed on the reduced 

scale. 

Ellis shewed cause, and contended that the Rule of Court did not enable 
the judge to certify, unless the cause had been actually tried before him ; aud 
that, if the parties had intended to reserve a power of granting a certificate, 
it was necessary to provide for it specially in the order of reference, as in cases 
where arbitrators are authorized to certify that the costs of a special jury 
ought to be allowed (a). 

Wilde, Seijt., contrd, insisted that the case was a proper one for the deci- 
sion of the superior court, and that the intention of the rule was, that the 
judge should have a power to certify, when a verdict was taken subject to an 
award; and that the point had been so determined in Nokes v. Fra9er(b). He 
cited Ivey v. Young (c), to shew that the certificate may given at any time. 

TiNnAL, C. J. — Nokes v. Fraser (b) is certainly in point; and as it seems 
to me that I had the power to certify, I shall do so. The rule must be made 
absolute. 

Park, J., Vauohan, J., and Coltman, J., concurred. 

Rule absolate. 

(a) See The King v. Moate,3B, 8l Adol. (6) 3 Dow. P. C. 339. 

237. (c) 5 Dow. P. C. 450. 



Junes j^ 9. BiRD V. GaMMON. 

had llsuS^ex-* A ^SUMPSIT for work and labour, money had and received, ' and on an ac- 

ecution againit count stated. Pleas — non assumpsit; and as to a part of the demand, the 

hii Sebtor** C. ' ^^*^*6 ^f Limitations ; and as to another part, payment into court. At the trial, 

came forward before Parke, B., at the last Worcester assizes, the following appeared to be 

pay B? and 'all ^^^ ^««^ o^ ^^e case:— 

the other credi- The plaintiff sued the defendant to recover certain sums of money amount- 
on having an ^g to 1000/. and upwards, the balance of an account. As to 340/. 6^. 10c/. 
hT'^ff^^tl**^^ part of the demand, the following evidence was given. In 1829, the plaintiff, 
and, in puna- who was an attorney, obtained a warrant of attorney, from one lAoyd a fiarmer, 
imemcn^'A. ^^^ ^® ®^"^ ^^ 340/. Qs, 10c/. ; and, Lloyd being in embarrassed circumstances, 

gave a bill of the plaintiff signed judgment on the warrant of attorney, and UoytTE goods 

aale of bis 

effects to C, and B. withdrew hit ezecation. Held^ that this raised a new contract between 

fi. and C, and that the former might sue the latter, for the amount of the debt originally 

due from A. 

2. Where a debtor wrote a letter to a creditor respecting a debt for which he was liable, 
staling, that he was rery wretched indeed on account of his account not being paid, and 
that he heard that there was a prospect of an abundant harvest, which muHt rery considerably 
reduce the account, and th»it if it did not, the concern must be broken up to meet it at last. 
Held^ th^i this was a Rufficient acknowledgment to take the case out of ine Statute of Limi- 
tations, (9 Oeo. 4, c. 14 ;) aho that the construction of the letter was properly left to the jury, 
and that parol evidence was admissible to shew the amount of the aebt. 
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were taken in execation. The defendant, who was brother-in-law to Lloyd, Com. Pleat, 
then came forward, together with one Acton, since deceased, with a view to 
make some arrangements for the settlement of Lloyd's affairs; the defendant 
and Acton being themselves creditors to a considerable amount. An offer of 
10^. in the pound was first made to the creditors, which they refused to ac- 
cept; whereupon the defendant and Acton, having examined the state of Lloyd's 
accounts, at length proposed to pay the debts in full, upon condition that all 
his effects were conveyed to them. The plaintiff and the other creditors as- 
sented to this proposal, and the plaintiff withdrew the execution ; and, on the 
loth of May, 1829, a bill of sale was prepared, which recited that Lloyd was 
in embarrassed circumstances, and that the defendant and Acton, as his friends, 
had come forward to pay his debts, or to secure them to be paid; and that, for 
the purpose of indemnifying themselves, they had taken the said bill of sale. 
The consideration for this assignment was stated to be the undertaking of 
Acton and the defendant to pay the debts, which amounted to upwards of 
8000/. The bill of sale was attested by the plaintiff. An account was also proved, 
signed by the plaintiff and the defendant and also by Lloyd, by which it ap- 
peared, that, at this time, 340/. 68. lOd. was due from Lloyd to the plaintiff, 
and evidence was given to shew that the effects which passed by the bill of 
sale were sufficient, or nearly sufficient, to pay all the creditors 208. in the 
pound. 

After this arrangement had been made, Lloyd remained in the occupation of 
his farm, as bailiff, and the defendant and Acton made payments on account of the 
debts due to Lloyd*s creditors, and incurred other debts, and amongst others a 
further debt to the plaintiff. Another account was proved, bearing date in May, 
1 832, which contained a statement of the debts then due in respect of Lloyd* 8 bu- 
siness; and in that account the plaintiff's claim was set down as 767/. 14^. lid. 
which sum included the 340/. 68. lOd. ; this account was cast up by the defendant 
in his own figures, and Lloyd, who was called as a witness, proved that the defen- 
dant said that he owed all that money to the plaintiff. 

For the purpose of taking the case out of the Statute of Limitations, the fol- 
lowing letter, written by the defendant to the plaintiff, on the 4th August, 
1832, was put in evidence. 

"I am in receipt this day only, of your's of the 22d inst. I do wish I could 
comply with your request; for really I am and have been very wretched indeed 
on account of your account not being paid. I hear there is a prospect of an 
abundant harvest, which surely must turn into a goodly sum. and very con- 
siderably reduce your account; at all events, if it does not, the concern must 
be broken up to meet it at last. I have this week paid Lechmere and Co. very 
near 500/. on account of Lloyd, not a farthing of which I ever expect again, 
having before paid, on the same account, more than the value of the security I 
hold. It is really a calamity to be so connected. It is impossible any one can 
be more sensible than I am of your kindness towards Lloyd's family! and my 
hope is that out of the present harvest you will be paid. " 

It was objected, on the part of the defendant, first, that the plaintiff was 
not entitled to recover, inasmuch as a chose in action could not be assigned, 
and that the Statute of Frauds required an undertaking to pay the debt of an- 
other to be in writing; secondly, that, as to the 340/. 68. lOd., the Statute of 
Limitations was a bar to the action, and that the letter of the 4th of August 
did not amount to an acknowledgment or promise to pay the debt within 
9 Geo. 4, c. 14, and, if it did, then that parol evidence to shew the amount of 
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▼. Mound {a) to Frost v. Bengough{h), that the proper course was adopted ; 
and, even if this were not so, the objection would be of little force, because 
V. the learned judge was of opinion that the letter was sufficient, and in that opi- 

nion I entirely agree. The next point is, whether the acknowledgment is im- 
perfect by reason of its omission to state the amount of the debt, and if this 
were a new question, I should have entertained some doubt, but, after the 
decision of Lechmere v. Fletcher (c), where the rule is laid down by Mr. Baron 
Bayley, whose accuracy and learning we so well know ; I agree that where an 
acknowledgment is silent as to the amount of the debt, it may be supplied by 
parol evidence All the objections as to the first branch of the case, are there- 
fore answered. 

Then comes the second question, namely, whether the verdict for the 
340/. 6«. lOrf. ought to be retained. It appears that Bird was a creditor of 
Lloyd^^ to that amount, and he held a warrant of attorney as a security. In 
consequence of Lloyd becoming embarrassed in his circumstances, judgment 
was signed upon the warrant of attorney, and execution issued against his 
effects. This being the state of affairs, Aston and the defendant, the latter 
being the brother-in-law of Lloyd, came forward, and made an offer to the 
creditors, of ten shillings in the pound, which the plaintiff and the other credi- 
tors refused to accept. The accounts of Lloyd are then examined by the defen- 
dant, and it appeared that a large sum was due to the creditors, and, amongst 
others, they ascertained the amount of the plaintiff's debt. An account is 
then made out, which is signed by Lloyd and the defendant, and is 
witnessed by the plaintiff, and thus all the parties are cognizant of the 
transaction. On the 15th of May, a bill of sale is executed by Lloyd, of all 
his effects, to Aston and the defendant : it is not drawn in the ordinary form, 
as an assignment to trustees, but they are to hold the effects absolutely, to 
their own use, and they undertake to pay the creditors. Matters go on upon 
this arrangement for some years, Lloyd remains in possession of the effects, 
and he overlooks the farm ; and, in May, 1832, an account is stated, which 
becomes a most material document, as shewing the footing upon which the 
parties then stood. The very first item in this account, is 340/. 6«. lOrf., set 
down with other sums as due to the plaintiff, and the sum total is written by 
the defendant, and he afterwards is heard to say — " these are the sums we 
owe to Bird." So that here is an admission, by the defendant, that he was 
the immediate debtor to the plaintiff, made after the plaintiff had relinquished 
all his claims upon Lloyd, and after the defendant had taken possession of all 
Lloyd's effects upon an agreement to pay his creditors. No objections can be 
maintained on the effect of the Statute of Frauds, because as between the 
plaintiff and defendant, this was not a promise to pay the debt of a third per- 
son; but it was a new contract, that if the plaintiff would forego the benefit of 
his execution, the defendant would pay him his debt. Upon this point the 
case is within the principle of Read v. Nash (d) . 

But it is said, that the plaintiff could recover against Lloyd, and if that were 
so, it would be a strong argument in favour of the defendant ; but I do not see 
why Lloyd could not, by plea or auditd quereUl, shew that, upon good con- 
sideration, the plaintiff g^ve up his remedy as against him, and accepted the 

(a) 2 T. R. 760. (c) 1 Cr. & M. 623. 

(6) 1 Bing. 266. (ff) 1 Wils. 305. 
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defendant as his debtor ; and although this plea would not properly be accord Com, Pleat, 

and satisfaction, the case of Good v. Cheeseman (c), and the authorities which Bird' 

are there cited, shew that such a plea would be a good answer to the action. ^ t'. 
The rule must, therefore, be discharged. 

Park, J. — I am of the same opinion. The question on the Statute of Li- 
mitations has been fully answered by the cases : Whippy v. Hillary(f) is very 
distinguishable. As to the objection that the amount of the debt is not stated, 
it is now fiiUy determined that parol evidence may be received. It may be 
said that Kennett v. Millbank (g) is overruled, although Mr. Baron Bayley, in 
giving judgment in XecAmere V. /7efc^( A), distinguishes that case. As to 
the other point, it appears, by the evidence, that upon a good consideration, 
Lloyd assigned his effects to the defendant, and that all parties were present 
and acquiesced in the arrangement. Good v. Cheeseman (c) is decisive upon this 
part of the case. 

Vaughan, J. — I am of the same opinion. As to the question arising out 
of the absence of any mention of the amount of the debt in the defendant's 
letter, without pretending to reconcile all the cases, I am disposed to act upon 
the decision in Lechmere v. Fletcher {h). As to the other point, all the facts 
conspire to shew that the defendant became an original debtor to the plaintiff, 
and that Lloyd was altogether released, and Good v. Cheeseman (e) is quite in 
point. What a situation would not Lloyd have been in, if, after giving up all 
his effects, he still remained liable to the plaintiff and the other creditors ? 

CoLTMAN, J. — ^As to the 340/. 6s. lOrf. no difficulty arises. If a debtor, 

creditor, and a third person, agree, upon good consideration, that the third 

person shall become the debtor, the other is discharged : Fairlie v. Denton {k) 

points out the exception to the general rule, that choses in action cannot 

be assigned; and Good v. Cheeseman {e) shews, that a good answer could 

be set up by plea. In the present case an audit d quereld would seem to 

be applicable. In Com. Dig., tit. Audit d quereld, it is said to lie " for a 

man in execution, or in danger of it, upon a judgment, statute merchant, 

staple, or recogniasance, when he has matter in fact, or in writing, to avoid 

such execution, and no other means to take advantage of it." On the other 

point, it seems to me, that the effect of the letter was properly left to the 

jury, and that they were warranted in finding that it contained an express 

promise to pay the debt. 

Rule discharged. 

(e) 2 B. & Ado. 329. (A) 1 Cr. & M. 623. 

(/) 3 B. & Ado. 399. {k) 8 B. & Cress. 395. 

{g) 8 Blng. 37. 
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june2\. Croft v. Miller. 

The'ruleof Ti^OTION to review the prothonotary's taxation of costs. The plaintiff 
tion* 1834, ag sued the defendant on a guarantee to pay certain costs incurred in the 
to thetaxaiion Court of Chancery. The defendant suffered judgment to go by default, and 
reduced icale upon a writ of inquiry the damages were assessed at less than 20L, where- 
tolicSons'*'*^^ upon the prothonotary taxed the plaintiff's costs upon the reduced scale pro- 
brought for mulgated by the Court in Hilary Vacation, 1 834. 
unliquidated 
damages, 
where less than Bompas, Seijt. , shewed cause. — Hoppell v. Leigh (a) is an express authority to 

on a writ of in- shew that the taxation was correct; and in Savage v. Lipscombe(b), the Court 
quiry. construed the rule Uberally, and refused to allow the plaintiff his usual costs 

where his demand had been reduced below 20/. by a cross demand. 

Wilde, Serjt., in support of the rule. — An action for unliquidated damages 
cannot be tried before the sheriff, upon a writ of trial pursuant to 3 & 4 W. 4, 
c. 42, s. 17: and the rule of Hilary Vacation, 1834, was framed with refer- 
ence to the provisions of that statute. It appears by the form of the heading 
which is given for bUls of costs, that the rule is only applicable to actions for 
debts. That was not commented upon in Hoppell v. Leigh (a). 

Tin DAL, C. J. — I am disposed to doubt Yfheiher Hoppell v. Leigh (a), ought 
to be supported ; but as this is a case of importance we wiU consult the 
judges of the other courts before we dispose of this rule. 

The Court afterwards made the rule absolute. 

Rule absolute. 

(a) 6 Dow. P. C. 40. S. C. 9 Hodges, 107. (6) 5 Dow. P. C. 385. 



juHe\2. KiRWiN V. JoNES and others. 

In an action of 



tre8*"aM whCTe J^IG^^^^^ had obtained a rule nisi requiring the plaintiff to give a more 
the locu* in quo particular statement of the trespasses which were complained of in an 

mIwc extrat ^^^^^ °^ trespass. The declaration stated that the defendants ** broke and 



and related to entered a close of the plaintiff called Cross Fetts and Marsh, otherwise called 
tb%, the °"'^' ^^ Marsh, otherwise called The Harbour, otherwise called The South Side of 
plaimiff was the Harbour, otherwise called The South Side of the Harbour of WarUngton, 
^▼e particulars ^^^ ^ & certain part of the said close, to wit, a part called the Glebe Quay, 
of the trespass, then moored divers ships, and in and upon the said close, then cast and threw 
divers chains to certain posts of the plaintiffs, &c." 

When the rule was obtained it was stated that the question in dispute, was 
whether the defendants had a right to moor ships in the Harbour of Warimgton, 
but that as the Marsh, and the other places mentioned in the declaration were 
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some miles in extent, it was difficult to draw the pleas of justification so as com. PUm. 
to cover all the trespasses intended to be justified. 

Barstow, shewed cause. — It is not usual to require particulars in actions of 
trespass, and this case has already been before Mr. J. LUtledale at chambers 
who refused to make any order, but referred the matter to this Court. 

Wightman, contrd, — Unless the plaintiff will give some more specific state- 
ment of that which he complains of, as being a trespass, it is impossible that 
the defendants can plead a justification to the action. Ships are moored at 
various places in the harbour, and in some of these places the defendants con- 
tend they have a right to moor them. 

TiNDAL, C. J. — It certainly is not usual to give particulars in actions of 
trespass, but it is very possible to conceive that they are very necessary in 
some cases. I think the plaintiff should give a statement of these trespasses to 
the defendant; he might say that he complained that the ships were moored 
on such a day, at such a place. If the defendants are not satisfied with 
the particulars delivered, a further application may then be made to a judge 
at chambers. 

Park, J., Vauqhan, J., and Coltman, J., concurred. 

Rule absolute (a). 

(a) See also The King ▼. Curwood, 1 Har. & Wol. 310. 



Foster v. Steele. 



May^. 



A CTION on a policy of insurance from Sierra Leone to London, The cause Upon a quei- 
had been tried before a special jury in the city of London, and the ques- **?JJthineiiiriii 
tion was whether the ship was sea- worthy when she sailed from Sierra Leone an action on a 
on her homeward voyage. It appeared that she had experienced heavy gales ^nd'aVetdS 
of wind after leaving Sierra Leone, and sprung a leak before she reached for the plain- 
Madeira: that some repairs were done at Madeira; but soon after she had left ^^|^ was^ob- 
that place she experienced a storm, and was abandoned by the crew with tained upcm 
nine feet of water in her hold. On the part of the defendant it was shewn that the Ter- 
that the crew were in a very sickly state when the vessel left Sierra Leone; ^^^t^^^u^^^^ 
and that it was from being insufficiently manned, and not from stress dence. Upon 
of weather, that the loss happened. It appeared that the crew were JriJj'^Ter. 
unhealthy before the vessel sailed from Sierra Leone. diet was anin 

The jury found a verdict for the plaintiff upon this evidence, and a new JJSiJjtMrupcm 

trial was subsequently obtained, upon the ground that the verdict vras against UieMmeeri- 

t jj dence. ndd^ 

the evidence. per nmUa^ 

The cause went down for trial a second time, before Tindal, C. J., and ano- ^ jf-* yd 
ther special jury, who, upon precisely similar evidence to that which had been no further trial 
adduced upon the first trial, found a second verdict for the plaintiff. JJ«^ *?h^m. 

diet not being 
Wikie, Seijt., obtained a rule nisi for a third trial, upon the ground that the ^^' 

verdict was against evidence. andcolriiMis 

J., din. 
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Com, Pleat, Taddy, Seijt., and Channell, shewed cause, and contended, that sea- worthi- 
ness was a question of fact for the jury. The following cases were cited, 
Swinnerton v. Marquess of Stafford (a), Hucks v. Thornton (b), Forbes v. Wil- 
son (c). 

Wilde, Serjt., and Amos, in support of the rule, contended that the onus of 
proving that a ship was sea-worthy, rested upon the assured, and that a vessel 
must be made sea- worthy with reference to the perils she was likely to en- 
counter; also that the same reasons which induced the Court to grant a 
new trial in the first instance, remained in full operation. Annen v. Wood- 
man{d), Douglas v. Scougall{e), Watson v. Clark (f), Levyv, Milne(g), Par- 
ker V. Potts {h), Goodwin v. Gibbons (i), 

TiNDAL, C. J. — My mind has fluctuated during the progress of the arga- 
ment, but unless this second verdict has been most manifestly perverse I feel a 
difficulty in sending down the case again, because the whole question was a 
matter of evidence peculiarly for the consideration of a jury. If the verdict 
should be returned a third, or even a fourth, time in favour of the plaintiff, then 
upon an application for a new trial the very same argument may be urged 
again with equal force, and it seems to me that we should be invading the pro- 
vince of the jury, if we made this rule absolute. Precisely the same evidence 
was given upon the second trial as on the first, and twenty-four merchants of 
the city of London, have, therefore, now decided a question which was pecu- 
liarly within their knowledge. If the matter had depended upon my own 
individual opinion, I do not say that as a juryman, I should have concurred in 
the verdict, but for the reasons I have already given I am of opinion that this 
rule ought to be discharged. 

Park, J. — I by no means say that it is not competent for this Court to send 
a cause to be tried a third, or even a fourth time, but it is only in the case of a 
perverse verdict that we ought to interfere a second time. This case has 
been decided twice, upon the same evidence, by two special juries, and the 
evidence was fully left to them; and although I might have doubted before 
I concurred in the verdict, I agree that this rule ought to be discharged. 

Vaughan, J. — I feel a difficulty in saying that this cause ought not to be 
tried again. No doubt can exist as to the power of the Court to send a cause 
down for a third trial, and I remember several instances myself when a third 
trial has been granted after two verdicts the same way. The only question is 
whether this is a case in which the Court will exercise its authority. It ap- 
pears that the same evidence was given at both trials; therefore, as the Court 
thought after the first trial, that the verdict was wrong, the same reasons 
ought to operate now ; and if, as it has been suggested, a third verdict should 
confirm the others, we must deal with that case when it is brought before 
us. It seems to me that gross and palpable injustice will happen if this 

(a) 3 Taunt. 91. (/) 1 Dow. 336. 

(6) Holt, N. P. C. 60. ig) 4 Bing. 195. 

(c) 1 Park, on Ins. 344. (h) 3 Dow. 28. 

(tf) 3 Taunt. 299. (t) 4 Burr. 2108. 
(•) 4 Dow. 269. 
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ink is not nade ibfichte. Wbtf k dir '-**"^^r oc & j t e i .^ gr x T«n£ct. vsUew r^«^ n^^ 
it mean, m Tcrdict agamst the jxz^taoe at z^ ckk ? Fo^tkh 

CoLTXAX, J. — It K deu- thftX jissCiK hfts i>oc Vm Mie iix tki» cftM^. T^Kfv 
does not seem any didercsKe d apaaactL cm iht hem^. as to vbat the verdict 
oagbt to haTe been. Tbe power of Uie Cx«cr; tc« fvod a ctasc down a thini 
time is admitted. I shoold alvmys be imwiUcur to exnvs^ ^iich a powtr 
wliere the decision has turned npoa a merv ques^^ d fact ; nerertheiess. I 
fed strong jealoosr with respect to Tertiict* upcQ tbe subject of se*- worthiness* 
inasmuch as jories are apt to divide azDosiirst xx^aav, a io» which wonkl other- 
wise hJl Terr heavy opon one person. This was not an insozance upon a 
▼oyage out and home, and probahiv the jury have not sn&aently adrerted to 
the state of the diip at the time when the po^xy attached, and it is upon this 
groond that I should have been better satis^ed if the canse had gone down for 
a new trial. 

Rule discharged. 



Foster r. .\lvez. 



li. 



"T^HE defendant was one of the anderwriters on the policy of insorance men* The Crnrn le- 

tioned in the last case, who, with fom* others, had also been sued by the J^ISolid»S? * 

plaintiff, whereupon he and the other underwriters made the usual application rnk, vbett iIm 

to the Court, and a consolidation rule had been granted. the other de» 

fcodaata wtra 
bound. hAd 
Wilde, Seijt., upon fBuling to obtain a new trial in the cause of Foster v. been tried 

Steele, obtained a rule mist, calling upon the plaintiff to shew cause why the ^Suf'Sid a* 
consolidation rule should not be opened, and why the defendant in this action third trial had 
should not be permitted to proceed to trial. He cited Cohem v. Bulkeley (a). SS,ijJh'5?; 

Terdict for the 
Toddy, Serjt., shewed cause, and contended that the consolidation rule was ^tojicther'ia* 
never opened, when the cause which had been tried, was decided upon its ttafactory. 
merits. l^H^^ •^•• 

Wilde, contrd, submitted that the parties who entered into the consolida- 
tion rule, originally agreed to be bound by such a verdict as should be satis- 
factory to the Court ; and, that, in the present instance, none of the judges 
had been satisfied with the decision, whilst two of them had expressed their 
disapprobation of it. 

Tin DAL, C. J. — I am unable to see any sufficient distinction between this 
application, and the application to grant a new trial, which has already been 
determined. It would lead to great difficulties to make this rule absolute ; 
and if a verdict should be given for the defendant, then all the other defen- 
dants would apply to the Court, and the consolidation rule would become alto- 
gether useless. This is not like a case where there has been a defect or 
feulure of justice, or where new evidence would be produced ; therefore, what- 
ever my private opinion may be, as to the propriety of the verdict, I am not 
disposed to break into a general rule of so much importance. 

(a) 6 Taunt. 
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Park, J. — ^In all my experience, I never heard of a oonaolidation role being 
opened after a decond verdict. The question was purely a mercantile one, and 
it was decided by two special juries of merchants ; but I need not say whether 
I am satisfied or dissatisfied with the verdict. I agree that a distinction may 
be drawn, if the merits of the case had not been brought before the jury ; but 
after two verdicts upon the merits, and after the Coart has refused to grant 
a new trial, the consolidation rule would be rendered altogether nugatory, if 
such an application as the present was granted. 

Vaughak, J. — I regret that I cannot agree with the rest of the Court. I 
cannot but consider this as an application to the sound discretion of the Court, 
and though with respect to the other cause it is important ut nt fima litmm, 
yet here another person steps forward and urges, that he has only consented 
to be bound by such a verdict as is satisfeu^ry to the Court. The other vmUct 
is not satisfactory, and, therefore, I would open the consohdation rule. 

CoLTMAN, J. — ^This is, in effect, another application to send the former 
cause to a third trial ; and I do not think I shall be open to a charge of incon- 
sistency, if I agree that this rule ought to be discharged, because I always ob- 
ject to do that by an indirect course, which cannot be effected in the regular 
course. 

Rule discharged. 



TRINITY TERM, 7th Wm. IV. 

It 18 OaDBRsn that, from and after the last day of this present TVimiiy Term, 
all the offices (the Secondaries' Office excepted,) be open, in term, from eleven 
in the forenoon until five in the afternoon, and not in the evening ; and that 
the Secondaries* Office be open, in term, from eleven in the forenoon, until 
three in the afternoon, and from six o'clock until eight o'clock in the evening: 
and that, in the vacation, all the offices be open from eleven in the ficH'enoon, 
until three in the afternoon, except between the 10th day o{ August and the 
24th day of October, when they are to be open from eleven in the forenoon 
until two in the afternoon only. 

N. C. TiNDAL. 

J. A. Park. 
J. Vaughan. 
Tnoa. CoLTitAN. 



END OF TRINITY TERM. 



CASES 



ARGUED AND DETERMINED 



IN THK 



COURT OF COMMON PLEAS, 



IN 



Michaelmas Term, 1837. 



IN CHANCERY. 

Between Margaret Stoddart Douglas, (wife of James nou, 
Douglas Stoddart Douglas,) by Henry Leigh Dou- 
glas MoRSON, her next friend. Plaintiff. 

And 

William Congreve Ralph Dunn, the said James Dou- 
glas Stoddart Douglas, the Rev. Alexander Hou- 
STOUN Douglas, Elizabeth Houstoun, Aretas 
Akers the elder, Aretas Akers the younger, and 
Stephen Monckton, and John Morrison, defendants. 

TTHE following case waa submitted for the opinion of this Court, by an order A tMttior de- 
made by the Right Honourable the Master of the Rolls, bearing date the gueathedall bis 

4th August, 1 836. f^^hold mtmtct 

^*>.i ^^. .. r.^.« i> -^ -rs togethec with 

George Douglas, late of Cmlston Park, in the county of Kent, Esq., was theuieofbii 

seized, in fee simple, of the manors of Chilston, Bowley, and Lenham, the man- JjJJJ**^^ U^^ 

sion house and Park called Chilston Park, and divers farms and tenements, and dead 

situated in the county of Kent. And the said George Douglas was also pos- Jl^aboat bii 

sessed of a very considerable personable estate; the said George Douglas, being aaid ^^^^^ 

so seized and possessed, duly made and published his last will and testament, in g^ f^j and^Uir- 

writing, bearing date the 12th day of March, 1831, whereby, after directing all »"« *« ^ of 

his just debts to be fidly paid, he continued his said will, in the words follow- Ufe, for her in- 

ing. that is to say, " I give and bequeath unto Mrs. Margaret Stoddart, wife J^J^J^^^ ** 

of James Douglas Stoddart, Esq., now residing with me, 50,000/., 3/. per cent, remainder to 

consolidated annuities, to be transferred, within six months after my decease, Marm^s. 

for life, remain- 
der to the use of the hein of the body of the said Margaret S. in tail, remainder to Alexander 
If. for life, with remainden over; and the testator declared tlut all the aforesaid settlements 
were intended by him to be in strict settlement with remainder to bis own richt heirs for f?er. 
Held^ that Margaret S, took an esute in tall sencialy in the tcstator*s frcchSd eitato. 
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Com. Plea*, to her, or as she shall direct, for her own sole and separate use, indepen* 
Douglas ^^^^ °^ ^^^ husband. And I give, devise, and bequeath all my manors, 
V, messuages, farms, lands, tithes, tenements, and hereditaments, at Chi2st(m 

^' and elsewhere, in the county of Kent, with every of their rights, members, and 
appurtenances, together with the use of all my household goods, plate, linen, 
horses, and other cattle, and all my farming and gardening live and dead 
stock, implements, and utensils, used in about my said estates, unto the said 
Margaret Stoddart for and during the term of her natural life, for her inde- 
pendent use and benefit; and from and after her decease, I give, devise, and 
bequeath, all and every, my said manors, messuages, farms, lands, tithes, 
tenements, hereditaments, and premises, with the goods and chattels therein 
and thereon, as aforesaid, unto and to the use of the said James Douglas 
Stoddart, for his natural life, with remainder to the use of the heirs of the 
body of the said Margaret Stoddart in tail ; with remainder to the use of my 
nephew the Rev. Alex. Houstoun, for his natural life, with remainder to the 
use of the heirs of his body in tail; with remainder to the use of my niece J?/i- 
zabeth Houstoun for her natural life, with remainder to the use of the heirs of 
her body in tail ; with remainder to the use of my cousin Aretas Akers, (son of 
the late Aretas Akers, Esq.,) for his natural life, with remainder to the use of the 
heirs of his body in tail. And I do hereby declare that all the aforesaid limi- 
tations of my estate are to be intended by me to be in strict settlement, with 
remainder to my own right heirs for ever." And after giving a plantation 
in the island of Greneda, with the personal estate thereon, to the said James 
Douglas Stoddart, his heirs, executors, administrators, and assigns, for ever, 
and another plantation, in the island of Tobago, with the personal estate 
thereon, to George Stoddart, (a brother of the said James Douglas Stoddart,) 
his heirs, executors, administrators, and assigns, for ever ; and after giving 
various specific and pecuniary legacies free of legacy duty, the said testator 
continued his will in the words following, that is to say, "And as to all the 
rest, residue, and remainder, of my estate and eflfiects, whatsoever and where- 
soever, real and personal, I do hereby give, devise, and bequeath the same 
unto If^lliam Congreve, Ralph Dunn, and John Morison, E^uires, their 
heirs, executors, and administrators, upon trust to convert the same into 
government securities in their own names, and to pay to the said Margaret 
Stoddart, or to empower her to receive and take the interest and dividends 
thereof for her natural life, for her sole, separate, and independent use and 
benefit; and from and after her decease, to pay, assign, and transfer, one 
moiety or equal half part of all such residue, unto the said Rev. Alex. HoU" 
stoun for his own absolute use and benefit, and the other or remaining moiety 
or half part thereof, imto my relation Aretas Akers, son of the late Aretas 
Akers, Esq., for his own absolute use and benefit. And the said testator ap- 
pointed the said William Congreve, Ralph Dunn, and John Morison executors of 
his said will; the testator departed this life on the 15th day of May, 1833, 
without leaving any child or issue, or any brother or sister, or issue of any 
brothers, him surviving, but leaving the said Alexander Houstoun, now Alex* 
ander Houstoun Douglas, the son of his only sister, his nephew and heir at law, 
him surviving ; and also leaving the several other persons in his said will 
named, him surviving. 

After the testator's death, the said James Douglas Stoddart obtained his 
majesty's license to assume the surname of Douglas. 
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Tlie qofettion for tiie opinion of the Conrt waa, what mterest did the plaintiff Com^Pkat, 
ike» under the will of the said George Douglas, the testator, in the real estates Douolas 
r the testator at ChihUm and elsewhere, in the county of Kent. 



Spankk, Seijt., for the phuntiff, Margaret Stoddart. — Margaret Stoddart 
K)k an estate tail in the testator's real estates. The devise to her for life, 
itli remainder to the heirs of her hody in tail, would clearly give her that 
itmte, according to all the authorities. Shelly* s case (a), Legat v. Sew€ll(b), 
'itodrigki ▼. Pullgnic). Coulson v. Coulson{d), Hayes v. Ford[e), Robinson v. 
oHMSomif), Poole v. Poole [g]. Doe v. Jesson(h], Sayer y. Masterman(i], 
99iem ▼. Tgylor{k), Wright v. Pearson[l), King v. Burchell(m), Jones v. 
^orgmm (») . Then the sabsequent declaration made by the testator, that he 
bended the limitations, in strict settlement, is not sufficient to induce the 
nirt to pat any other construction upon the will. The expression " strict 
ttlement" is a mere conventional term used by conve3rancers, but a 
nrt of law cannot interpret it. If the words are looked at with a view to 
certain the testator's intention, no certain meaning can be discovered: they 
Mf mean a strict settlement in males or females ; or the testator may intend, 
at if the plaintiff had a son, who afterwards died in her lifetime and before 
e birth of a second son, then that the second son should take the estate before 
i dder daughter. It is dear that the testator had first given an estate tail to 
e ^aintiff, and that intention must exist until another, which is inconsistent 
ilh it, can bedearly seen. Measure v. Gee[o). 

TUify, Seijt, for the defendants, Aretas Akers the elder, and Aretas Akers 
e yonnger*—- The plaintiff took only an estate for life. It is evident that 
the leading intention of the testator, because he first gives the plaintiff 
for life, in express words. And it may be collected from other parts 
the will, that the testator did not mean that the first taker should have the 
wer to defeat his intention, by suffering a recovery. Thus he gives the 
untiff the use of certain personal property during her life, and he afterwards 
Ufa the estate to the use of the heirs of her body in tail, thereby shewing 
It he intended that the heirs should take as purchasers in succession; other- 
le the words " in tail " were unnecessary. And that intention is still more 
aiiy expressed by the dedaration that the limitations were intended to be 
strict settlement. In Doe d. Wood v. Wood{p), the judges use the words 
a strict settlement" as an expression which is ftuniharly known; and it 
lid not haTC been used with any other intention, than to prevent the estate 
I finom being destroyed by the tenant for life. 

Hie rule in 8helly*s case (a) is a rule of tenure, and not a rule of construe- 
a, and had its origin in considerations of a feudal nature. It merely de- 
ed, that the heir should take by descent, and not by purchase. The Pro- 
tt of Beverley's case [q] . That rule is often confounded with another rule» 



t 



a) ] Rep. 94. 

b) 1 Pere Wins. 87. 
(r) 2 Lord Ray. 1437. 

(<0 2 Stra. 1 125 ; 2 Atk. 246. 

(e) 2 W. Black. 6!f8. 

(/) 1 Butt. 38. 

(g) 3 Bos. & Pol. G20. 

(k) t Bligh, 1 ; 5 M. & Sel. 95. 



(i) Ambler, 344. 
(*) 1 Eden, 361. 
(/) I Rden, 110. 
(m) 1 Eden, 424. 
(w) 1 Bro. C. C. 200. 
(o) 5 B. & AM. J)10. 
(p) I B. *c Aid. 522. 
(9) 40 E. 3, fol. 9, a b. 



V. 

CovoasvE. 
May So* 



VOL. III. 



8 



it38 TERM REPORTS in thb COMMON PLEAS. 

Co HuPle at. which haa respect to the intention of the testator, but wfaidi depends upon m 
DououLs ^tirdy diffei^t principle. Upon the principle to be collected frcnn tiie 
V. following authorities* it will appear that tiie rule in 8heiley*B aue is not appli- 

cable to the present case. Archer*$ ca$e[8), Goodtitle ▼• Hern9ig{i), Utkf. 
Grey(u)» Lowe v. Dame8(9), Dae d. Long t. Lannngiy). 



Atcherley, Seijt., for the defendants, A. H. Douglae and EUgeMh He 
tovn, in addition to the argument of Toddy, Seijt. — This is a question of con- 
struction; and it is manifest that the testator intended to give the plaintiff ai 
estate for life only. In Hodgeon v. Ambro8e{g). BmBer, J., says upon tiUi 
subject, " If a testator make use of legal phrases or technical wovda oiify» the 
Court are bound to understand them in the legal sense. They hsve no n(^ . 
nor power to say, that the testator did not understand the meaning ef the ;d 
words he has used, or to put a construction upon them difierent from what hii 
been long receiTed, or what is affixed to tiiem by the law. But if a teststar 
use other words, which manifestly indicate what his intention was, and shew ts 
a demonstration that he did not mean what the technical words import, in the 
sense which the law has imposed upon them, that intention must prevail, not* 
withstanding he has used such technical words in other parts of tiie wilL Loid 
Hardwicke truly said, in Bagshaw v. Spencer, * There can be no ma^ or par- 
ticular force in certain words more, than others ; their operation must arise torn 
the sense they carry.' And I say, that sense can only befound by considefiB^ | 
the whole will together. There is no rule better establiahed than that tiie in- 
tention of a testator, expressed in his will, if consistent with the rules of kv, 
shall prevail. That is the first and great rule in the exposition of aU wiDs; sdi 
it is a rule to which all others must bend." Doe d. Long ▼. Lammg (jr), Lm 
y. Mosley{d), Doed, Gallim v. GaUim(b), The opinions of the judges were 
very much divided in Jesson v. Wright (c) . In Doe d. Duke of DevonMt v. 
Cavendish {d). Lord Mansfield spoke of the import of tiie words " strict setde- 
ment " as being well known. He there says, in reference to the will of Li^ 
Burlington, "Suppose she had only said, at the time of making her will, that she 
meant it to go to the grandchildren, it must have been inquired, whether abso- 
lutely, or in strict settlement. If so, her answer must have been — * In strict set- 
tlement.' There are two kinds of settlement; one by which the issue of die 
person to whom the first limitation is made, shall certainly take, by giving the 
first taker only an estate for life; the other by creating an estate tail in the 
first instance. But then there is a trick in law, by which, when tiie issue sime 
at twenty-one, the entail may be barred. If tiiis had been rqprc s e nted ts 
Lady Burlington, her answer would have been, that she was very aony kr it 
as it might be a means of defeating her purpose; but then it would be an- 
swered to that again, that there was a trick against that to make a atriet set- 
tlement. That was meant, but to guard against all events, she said — ^"Iini 
put the father in my place, and give him authority, if he choose to execote it' 
If the words ' in strict settlement ' had been used, nobody could have doofaled ': 
her meaning. Now all the words in the language, excqpt tiiose, are used to ^ 

(s) 1 Rep. 67. («) 1 Young k Collier, 589. 

(/) 1 East, 2G4. (6) 5 B. ft AdoL 621. 



(») 2 Lev. 223. (c) 2 Bligfa, 1 ; 5 M. & Sel. 06. 

(») 2 Lord. Ray. 1561. (</} Cited in Orij/iik v. Hmnimm, 4 T. R. 

(y) 2 Burr. 1100. 741. 
(«) Dougl. 341. 
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Try this power as far as possible, and to shew that she meant an appointment Com, PUu. 

strict settlement. Whatever he might do with his own estate, he might do p^^]^^ 
A this; that was her intention, only that the children were the objects. v. 

Iial; 18 the nse of powers? It implies a strict settlement, with power to make ovoreve. 
ntores, leases, and raise portions." The same words are commented upon 

JLe HmUe v. Hob9cm(f]. MandeviOe's ca$e(g) is very similar to the 

*(*). 



stf, in reply. — ^Ilie words " strict settlement " have acquired no fixed 
; and if the testator intended to limit the estate, according to the con- 
contended for by the defendants, he has not sufficiently expressed his 
—ition. {Tbudul, C. J. — ^You say there are no trustees to preserve contin- 
■t remainders?] Yes ; and they would have been appointed by the testator, 
hm had intended so to limit the estate. As to the cases which have been 
wAm they do not alter the general position, that when a devisee takes an 
late for life, with remainder to his heirs in tail, then the heirs take by descent, 
A not by pnrchase. It is not contended, that the general rule of law may 
ft bend to the intention of the testator, but then a clear, distinct, and un- 
intention that the rule should not apply, must be manifest. 



The following certificate was sent during this term: — 

** We have heard tiiis case argued, and we are of opinion that the 'plaintiff 
xik, under the will of George Douglas, the testator, an estate in tail general 
I the real estates of the said testator at Chileton and elsewhere, in the county 

rjEssi. 

N. C. TiNDAL. 

J. A. Park. 
J. Vauohan. 

T. COLTMAN." 



g? 



6 B. ft Creit. 903. (A) But see Har. k Butler's Notes to Lib. 

) Co. Lit 24 b. 1, Notes 151, 162. 



Doe d. Mingay v. Roe. 



iVtfp. 3. 



F^ BAYLEY moved for judgment against the casual ejector. There were Wbere there 

Ibiir tenants in possession of the demised premises: the affidavit stated, nsouinpos- 

hit personal service had been effected on three of the tenants, but, as to the M>eion, ind 

BUth, the service was on the tenant's wife, who was not shewn to be living vice of the de« 

lifli her husband, or om the demised premises. cUrstlon in 

'^ ejectment had 

been effected 

TiNDAL, C. J. — ^You may take a rule for judgment against the three who Sfem^butwi 

Mnre been formally served ; but we cannot grant even a rule met, as to the irregular ser. 

roent agminst 

Vavghan, J., BosANQUKT, J., and Coltman, J., concurred. tor wasgranu^ 

against the 

Rule absolute as to three tenants. {J^dTily ^^ 
8 2 served. 
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/• 



The affidavit 
of the due exe- 
cution of a 
warrant of at- 
torney signed 
by a marks- 
man, should 
shew that it 
was read over 
to him. It is 
not nufficient 
to sute that iC 
was duly exe- 
cuted. 



Wraith v. Harris. 

TJ0DGE8 moved for leave to enter up judgment on a warrant of a 
signed by a marksman. The affidavit of the due execution was i 
the attesting witness, who stated that the warrant of attorney was 
ecuted by the defendant, and that the defendant did sign and seal, an 
act and deed deliver it, in the presence of the deponent. It was not sta 
the document had been read over to the defendant before it was signe 

TiNDAL, C. J. — The affidavit is not sufficient. The attesting witnei 
state that the document was read to the defendant. 



Vauohan, J., B08ANQUBT, J., and Coltman, J., concurred. 



Rule 



Nov, )0. 

The plaintiff 
declared in co- 
venant for two 
quarter's rentin 
arrear, and the 
defendant 
pleaded rieru 
en arriere. 
Upon demurrer 
the plea was 
held bad, and 
after judgment 
for the plaintiff, 
he obtained 
a judge's order 
for leave to 
amend the de- 
claration on 
payment of 
costs, by with, 
drawing the 
claim of one 
quarter's rent. 
The defendant 
afterwards ap- 
plied to set 
aiide the order, 
upon the 
ground that he 
ought to be al- 
lowed the costs 
of the demur- 
rer, held^ that 
he was not en- 
titled to thtise 



Baden v. Flight. 

T^HE plaintiff declared in covenant for two quarters* rent, ending 
25th March, 1836. The defendant pleaded that no quarter's rent 
on the 25th MarcK 1886, was in arrear; but, upon demurrer, the ] 
held to be bad, and judgment was given for the plaintiff (a). 

The plaintiff afterwards, [May 8,) obtained a judge's order to an 
declaration, upon payment of costs, by withdrawing the claim of one < 
rent; and the costs of the amendment were paid to the defendant, 
dd of June, 

On the 6th of June the usual order was obtained for time to plea 
amended declaration, and on the 10th of June the defendant applied fi 
nUi, to set aside the order made on the drd of May, upon the groi 
the costs of the plea and demurrer ought to have been allowed 
inasmuch as the plaintiff had withdrawn his claim to the quarte 
to which the plea was applicable. 

Wilde, Serjt., shewed cause, and contended that the defendant was 
titled to claim the costs of a demurrer, which had been decided in i 
the plaintiff, but that the plaintiff was entitled to amend his dedanti 
the usual terms; and that, at all events, the application to aiet aside th< 
order came too late after the defendant had acted upon it. 

Hoggins, in support of the rule, urged that the whole of the costs 
have been given to the defendant, as the plaintiff, by withdravnng 1 
to the one quarter's rent, admitted that the defendant was justified in 
the payment of it. 

TiNDAL, C. J. — I am not sure that the plaintiff ought not to have req 
defendant to pay the costs of the demurrer. As the matter stands 1 



(a) See Baden v. Flight, ante, 141 
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defendant seems to be benefited, and there is no pretence for making the pre- CofiuPleat. 
sent application, especially after the defendant ha? acted apon the judge's Badew 
order. The rule must be discharged. _ ^• 

BoaANQusT, J., and Coltman, J., concurred. 

Rule discharged. 



Ferguson, Assignee of Smith, a Bankrupt, v. Norman. jvot. n. 

"QARSTOW had obtained a rule nisi, calling upon the defendant to shew Jk^TtOT^iii'' 

cause why the arbitrator, to whom this cause had been referred, should empowered to 

lot re- consider his award, or make a supplemental award. {^^ awiud' for 

Tlie action was brought by the assignee of a bankrupt against the defendant, the opinion of 

ilio was a pawnbroker, and the question was, whether the defendant, in re- ^^^ a"ipedal 

enring' goods in pledge from the bankrupt, had observed the directions of the jf^ict, the 

19 and 40 Geo. 3, c. 99, sec. 6. That section requires that the pawnbroker award back to 

hall enter pawns in a book to be kept for that purpose, and shall also deliver ^ JhJ*"^^nd 

D the pawner a written memorandum containing a description of the goods that the arbitra- 

■nmed and the sum advanced, and the name and place of abode, and num- ^ndan °im. 

icr of the house, if said to be numbered, of the person or persons by whom portant fact 

goods or chattels are so pawned, pledged, or exchanged, and whether preciibn.**"* 



person is a lodger or housekeeper, as aforesaid, by using the letter L, if 
i lodger, and the letter H, if a housekeeper; and also the name and place of 
hode of the owner or owners thereof, according to the information aforesaid. 
9j an order at Nisi Prius, the cause was referred to a barrister, who was em- 
lowered to state the facts in his award, for the purpose of obtaining the 
ipinion of this Court, as upon a special verdict. The award was made, and 
lie case came on for argument in Trinity Term, but the arbitrator merely 
teted, in the award, that the duplicates had the word Pimlico upon them, but 
iid not state, afSrmatively, whether the defendant had observed the directions 
xmtained in the Pawnbrokers' Act. The Court thereupon directed that the 
natter should be referred back to the arbitrator, that he might state whether 
he defendant had inquired the number of the house in which the pawner 
ifed. The arbitrator made an amended statement, but merely found that 
he defendant inquired the address of the pawner, without saying whether he 
Mid inquired the number of the house in which he lived. 

Petendorf shewed cause on behalf of the defendant, and contended that 
he plaintiff was bound to prove his case affirmatively, Williams v. East India 
Tnymy (a) ; and that the arbitrator had stated enough to shew that the direc- 
kms of the statute had been complied with. 

Bantow was heard in support of the rule. 

TiNDAL, C. J.— The right course is, that the arbitrator should find thia 

(a) 3 Eait, 102. 
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Com. -Pleoi. fact with more precision; the matter must therefore be referred 
him, and he may re-examine the same witnesses, or require other enn 



FxaeuBOir 
v. 

NOEMAir. 



Vauoran, J., BoiANQuxT, J., and Coltman, J., concurred. 



Rule abeoli 



In an jscdon oo 
an attorney's 
bin which was 
not taxable, a 
verdict wu 
taken for the 
plaintiff by 
content, iuh- 
jecttoataaa- 
tionoftheblll 
before the fifth 
day of the next 
tmn, Thede- 
fendant,tnatead 
of taxinfthe 
bin, applied for 
a new trial, 
andcaoiedthe 
taxation to 
stand oTcr tin* 
til after the 
fifth day of the 
term, Hdd^ 
that the plain* 
tiff was not 
bound after- 
wards, to 
sobmit hit bOl 
to taxation* 



Tucker r. Neck. 

A SSUMFSIT on an attorney's hill» which did not contain anj 
item. A Terdict was taken, hy consent, for 32/., at the sitdi 
Drmiiy Term, subject to the taxation of the plaintiflTs bill, bdore 
day of MichaebMi Term then next. 

Mantel applied to the Court to compel the plaintifiT to proceed ' 
taxation, and the affidavit disclosed the foUowmg fiActs. The plaintii 
flendant attended to tax the bill, on the first day of Michmelmat Term, 
objection was then made by the defendant, that the officer of the 1 
Debtors' Court ought to tax certain items, and the taxation was no 
prosecuted. The defendant, subsequently made an inefifectnal appli 
the Insolvent Court ; and also applied to this Court for a new tiiaL ' 
ground that fresh evidence had been discovered, but the applicatioi] 
fused. On the 13th day of the term, the plaintifiT proceeded to tax 
in the action, but refused to allow his bill to be taxed. 

WUde^ Seijt., who shewed cause in the first instance, contended tfi 
these circumstances, the defendant had been gulty of negligence, and 
entitled to have the bill taxed. 

TiNDAX., C. J.— This bill was referred to taxation by oonaent, 
pluntiff stipulated that the taxation should take place before the Mi 
Michaelmoi Term. It seems to me that the /defendant has altogethe 
by an opportunity which was afiforded him to tax the bill, and that tii 
cation ought not to be granted. 



Vauohan, J., BosANQUBT, J., and Coltman, J., concurred. 



Ruk 



«^ ,^ Brashour r. Russell. 

Nov. 10. 

1. Wher« the TV'ILDE, Seijt., had obtamed a rule msi, calling upon the jA» 

rmsAiL^S^ ^^^ cause, why the service of the copy of a writ of ccptot, she 

copy of a ca- be set aside, and why the defendant should not be discharged out of ) 

S^inJJLw?.*" tojdy of the sheriff. The writ was issued on the 7th of September, 1 

ance ofitat. . .«. — . ... , . t. .. 

2 W* 4, c. 39, 1. 4, bnt the Bheriff*i officer made another copy, which itated that the wnt waa 
Siaued In the reign of WUUam the Fourth, initead of Queen Victoria. Held, that this vat an 
irregularity only, within Reg. 10 Mich. T. 8 Wm. 4. .. .. u 

S. The defendant was arretted on the 12th of October^ and the application for his discharge 
was made on the 2nd of November. Held, too late, and that the application ought to have been 
aude wiOdn dlgfat days. 
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the name of Queen Victoria; the defendant was arrested on the lllth October, com. Pleat, 

but in the copy of the writ which was served upon him by the sheriff's officer, ^^vx> 

it was stated that the writ was issued in the reign of William the Fourth. No v. 

proceedmgs were taken by the defendant until the first day of this term, when. Russsix. 
the rule nisi was obtained. 

W. H, Watson shewed cause, upon an affidavit which stated that the plain* 
tiff had caused a regular copy of the writ to be delivered, with the writ, to the 
sheriff; and that the incorrect copy was in the hand-writhig of the sheriff's 
c^cer. — ^As the writ was regular, the arrest was regular also, and the plaintiff 
ought not to be prejudiced by a mistake made by the sheriff's officer. By 

2 W. 4, c. S9, sec. 4, it is directed that copies of all process shall be deli- 
vered by the plaintiff to the sheriff; and that the sheriff shall, after the exe- 
cution of the process, cause one such copy to be delivered to every person 
upon whom such process shall be executed. Here the plaintiff delivered a 
true copy, and the sheriff was bomid to deliver that identical copy, when he 
made the arrest. The duty of the plaintiff's attorney was at end, when he 
had delivered a regular writ, and a true copy, at the sheriff's office. In Hodd 
▼• Langridffe(a), Coleridge, J., lays stress on the fact that the plaintiff had 
not shewn that he delivered a true copy to the sheriff. The defendant's re- 
medy must be against the sheriff. [Tindal, C. J. — If the statute has directed 
a certain mode of proceeding, why is the defendant to remain in custody upon 
an irregular, and therefore illegal arrest. It makes no difference whether it 
happens through the default of the sheriff, or of the plaintiff's attorney. Sup- 
pose no copy at all had been delivered?] At the moment the arrest was made,. 
it was a good arrest, and the irregularity occurred afterwards. [Coltman, J.— 
If the detention is illegal, the party is entitled to his discharge.] At aU events, 
the defect in the copy only amuonted to an irregularity within Reg. Mich. T. 

3 W. 4, 10, and the process was not void. The defendant was therefore 
bound to apply to a judge promptly, to set aside the proceedings for irre* 
gularity. Reg. Hil. T. 2 W. 4, Reg. 1, s. 33. FoweU v. Petre (b). Cox v. 
T\Ulock{c). Primrose v. Baddeley{d), In the present case, twenty- three 
days had elapsed. 

Wilde, Seijt., contri. — ^The statute which requires that a true copy of the 
process shall in all cases be ddivered, was made for the protection of defen- 
dants; and it makes no difference whether the irregularity b occasioned by 
the sheriff, or by the plaintiff in the suit. In either case the defendant is entitled 
to his discharge. As to the length of time which has elapsed, it is sufficient 
for the defendant to say — " I am now, at this moment, in custody under pro- 
cess which is irregular." The omission in this case, is not in contravention of 
any rule of court, but of a statute; and in all such cases the rule is held more 
strictly. Nicol v. Boyne (e) . 

Tindal, C. J. — It appears to me that this application comes too late; and 
it 18 the £iult of the defendant that he has not shewn any excuse for neglecting 



(a) 5 Dow. 721 ; Wll., Wol., k Day. 379. (</) 2 Dowl. 350; and see EsdaiU v. Damt, 

(h) 6 DowL 276; 2 Har. k Wol. 379. I Wil. Wol. 9t Hodgti, 35. 

Cr. k Mce. 631. (e) 2 DowL 761 ; 3U.k Scott, 812. 
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Brashoub 

V. 

Russell. 



Com. Pleat* to apply to a judge at chambers. It is a rule which has long been acted upon, 
that unless some good reason can be shewn for the delay, all applications to 
discharge a defendant out of the custody of the sheriff, on the ground of irre- 
gularity, ought to be made within the ordinary time for putting in bail, that is 
within eight days. The question turns on this, — ^whether this defect in the copy 
of the writ, was an irregularity merely, or whether it rendered the arrest alto- 
gether illegal. It seems to me to range itself exactly under the tenth section 
of Reg. Mich. T. 3 W. 4, which directs that " If the plaintiff or his attorney 
shall omit to insert in, or indorse on any writ, or copy thereof, any of the mat- 
ters required by the said act, to be by him inserted therein or indorsed 
thereon, such writ or copy thereof, shall not, on that account, be held void, 
but may be set aside as irregular, upon application to be made to the Court 
out of which the same shall issue, or to any judge." It is clear, therefore, 
that this would only be treated as an irregularity; and, if that be so, the case 
comes within the other rule as to irregularities, and the application is made 
too late. I do not think it necessary to go into the other question, but I fed 
very little doubt upon it, and that the plaintiff must look over to the sheriff, 
for his remedy. 

BosANQUBT, J. — I am of the same opinion. The case seems to fiill pre- 
cisely within the 10th sec. of the rule of Mich. T. 3 W. 4, and it isdear that all 
irregularities must be taken advantage of within a reasonable time. In mesne 
process, eight days have been held to be a reasonable time, as I find by a ma- 
nuscript note in my possession, of a case in the Exchequer, On the other 
point, I should be sorry to be thought to entertain any doubt that it amounted 
to an irregularity. 

CoLTMAN, J., concurred. 

•Rule discharged (a). 

(a) See Dal^ ▼. Mmhon, post EmpmU Burgeu, 1 Wil. Wol. k Hodges. . 



iVov. 15. 



ChARNOCK V. LUMLEY. 



The plaintiff 
sued the defen- 
dant for monej 
had and re- 
ceived bv the 
pttblication of 
a boolc on the 
plaintiff^f ac- 
count. Held^ 
that, for the 
purpoieof 

5 leading, the 
efcndi^t was 
entitled to in- 
spect an agree- 
ment in the 
plaintiff*! pos- 
BCttion, wliich 
contained the 
terms upon 
which the 
defendant un- 
dertook to 
publish the 
book. 



^ARSTOW obtained a rule iiMt, calling upon the pluntiff to shew cause 
why the defendant should not have the inspection of an agreement, 
for the purpose of enabling him to plead to this action. It appeared, by 
the affidavits, that the defendant had published a book of which the plaintiff 
was the author, upon certain terms stated in the agreement; only one copy of 
the agreement was made, and that was in the possession of the plaintiff. The 
plaintiff commenced an action for money had and received to his ose, and in- 
formed the defendant that it was brought in respect of the proceeds of the 
sale of the book. It was also stated that the defendant was unable to plead 
without being allowed to inspect the agreement. The matter had been before 
Park, J. at chambers, who referred the parties to the Court. 

Wilde, Seijt., and Hindnutrch, shewed cause. — ^The defendant has pleaded 
to the action. [Vaughan, J. — He was obliged to plead whilst this application 
was pending, and the defendant swears he cannot proceed with the action with- 
out the inspection,] There are cases where one party who holds a single 
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ccpy of a deed has been compelled to produce it, but that is on the ground com. Pleat, 



Chabnock 



of bis being a trustee. That doctrine does not apply here. The Courts have 
frequently refused to allow the parties in a suit to inspect private documents, ^ 'v, 
as letters and log-books. Lumlet. 

Barstow, in support of the rule, cited Blakey v. Porter {a), where it was 
held, that if one part only of an indenture is executed, the Court will compel 
the party having the custody of it to produce it for inspection, upon an action 
being commenced by the other party. 

TiNDAL, C. J. — ^The case comes within the spirit of the rule which allows 
a plaintiff to inspect documents. If an action had been founded upon this 
agreement, the plaintiff would have had a right to inspect it for the purpose 
of preparing the declaration. It appears to me, therefore, that this rule 
ought to be absolute. 

Vauohan, J., BosANQusT, J., and Coltman, J., concurred. 

Rule absolute (h). 

(a) 1 Taunt. 386. (6) Smith y. Winter^ 1 Horn, k Hurl, 45. . 



Owen v. Knight. 



Nov. 11. 



'T^ROVER to recover an indenture of lease. The declaration stated that the In trover for • 
plaintiff was possessed, as of his own property, of an indenture of lease, ^^^ pfided "" 
made between one R, Sadler, of the one part, and one S, Feary of the other ^i«tthe plain- 
part, whereby certain premises were granted Xjq Feary, for a term of years, poHeasedoftht 
which the defendant converted to his own use. ^^^ ■• ^^^^ 

Pieas. First— Not guUty. Secondly— That the plamtiff was not possessed, SSc^A^^n- 
as of his own property, of the indenture in the declaration mentioned. ^Jf'^"'"!^** 
Thirdly — ^That Feary Was the owner of the indenture, and had assigned the wm entitled to 
premises to the plaintiff by way of mortgage, and that the plaintiff afterwards 'u*''|!j^**i|r 
re-delivered the indenture to Feary, for the purpose of raising money, by a delivered the 
deposit of it to enable Feary, to pay a bill of exchange drawn by the ^^toF.for^ 
plaintiff, and accepted by Feary; and that Feary, with the plaintiff's con- enabling F. to 
sent, appeared to be the owner of the indenture, and, on the 23d May, 1836, JJld^thaTtho 
by deed, assigned it to the defendant as a security for the repayment, by defendant bad 
Feary, of 150/. then advanced; that the defendant received the indenture of money on 
without notice of the daim of the plaintiff, and that the money due on the ***« lecurity of 
security of the deposit, remained unpaid, wherefore he refused to deliver the of it. 
indenture to the plaintiff. Issues were joined on all the pleas. 

At the trial, before Vaughan, J., at. the sittings in Easter term, the plaintiff 
proved a demand of the deed, and a refusal to deliver it up by the defendant ; 
but the defendant having proved the facts alleged in the third plea, a verdict 
was found for the defendant on the issue raised on that plea, and also on the 
issue on the second plea. 

Tai/mtrd, Seijt., obtained a rule ittit, for a new trial, on the ground of 
misdirection. He contended that the issue on the second plea ought to have 
been found for the plaintiff. 



S46 
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Com. Pitmi, Bompoi, Seijt., and Godson, shewed cause. The plaintiff authoriaced Feary 
to raise money for his use, upon the security of a deposit of the lease, and 
after having done so, he cannot recover upon the second issue. To enahk a 
plaintiff to recover in trover, he must shew that he is entitled to the posses- 
sion of the chattel sought to be recovered, as well that he has a right of pro- 
perty in it ; that was expressly decided in Gordon v. Harper (a). In that casti 
goods leased as furniture with a house, had been wrongfully taken in execu- 
tion, by the sheriff; and it was held that the landlord coqld not m^mi^in 
trover to recover the goods, pending the lease, because he had not tbe right of 
possession as well as the right of property. Here the plaintiff had parted with 
the possession of the lease, and he conoid not claim to have it restored to him 
until the money which was borrowed was repaid. PMUpt v. Robm»om{Ji). 

Tdfourd, Seijt., and 22. V, Riehardi, coHird. — The plaintiff had an assignment 
of the premises made to him by Feay, and, therefore, he was the legal owner 
of the original lease, at the time the action was brought. The property in 
title-deeds does not pass, unless the premises to which they refer are also con- 
veyed away. The cases which are cited, were decided before the New Rules 
of Pleading. The effect of the allegation is, that the plaintiff was the owner 
of the indenture, not that he was entitled to the possession of it. BmUy v. 
Fermor (c) is an authority for the plaintiff. 

TiNDAL, C. J. — ^It becomes unnecessary to give any opinion iqpon the effect 
of the plea of " Not guilty," as the whole case turns upon the second issue. 
This is an action of trover to recover an indenture of lease, and, as is usual, 
the plaintiff states, in the declaration, that he was lawfully possessed of the 
indenture, as of his own property. The defendant joins issue upon this pre- 
cise allegation, and the question, therefore, is, whether the £Bct8 which were 
proved, are such as to entitle the plaintiff or the defendant to the verdict. It 
is dear that the action of trover lies only where the plaintiff has the right to 
the possession of the chattel sought to be recovered, as well as the right of 
property. That was decided in the case of Gordon v. Harper {a), which has 
long been acquiesced in as law. The facts in the present case were, that the 
plaintiff was entitled to the indenture of lease, as of his own property, and 
that Feary, with his assent, delivered it to the defendant, as a security for an 
advance of money, which the defendant made, to pay off a bill upon which 
the plaintiff and Feary were both liable. The plaintiff was, therefore, entitled 
to the property in this deed, but not to the possession of it until the money 
advanced by tiie defendant had been repaid. Until that time the defendant 
was entitled to the right of possession. Therefore, the verdict was right, 
and this rule must be discharged. 

Vaughan, J. — ^I am of the same opinion. The question is, what did the 
second plea put in issue? A party must have the right of possession, as well 
as the right of property, or he cannot mmntain trover. Here it was proved 
that the defendant had advanced money with the privity and consent of the 
plaintiff, upon the security of the deed. It has been said, that tiie defendant 
may have waived his lien : it is true that if he had set up a title inconsistent 



(a) 7 T. R. 0. 



(6) 4 BiDg. 106. 



(c) 9 Pricey 202. 
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irith his lien, he could not fall back upon it; but if he says nothing about it. Com. Pleat. 

when a demand b made, he may rely upon it afterwards. That appears by fT^^ 

the cases of IVkite v. Gainer (f) and Boardman v. Sill{g], t. 



KiriOHT. 



BosANQUET, J. — ^The declaration alleges that the plaintiff was possessed of 
the indenture of lease, as of his own property, and if this had not been tra- 
versed it would have been admitted; but it is put in issue, and the evidence 
shewed that at the time the demand was made, the plaintiff was not entitled 
to the possession of the indenture. 

CoLTMAN, J., concurred. 

Rule discharged. 

(e) 2 BiDg. 28. (/) 1 Gampb. 410 d. 



LuMLEY and others. Executors of Robert Lumley, deceased, 

V. Musgrave. 



Koo. S. 



^SSUMPSrr on a biU of exchange for 608/., dated 29th October, 1835, InmMtioaoo 
drawn by one Joseph Hudion, payable to his order, four months after date, change by tht 
and accepted by the defendant, and afterwards indorsed by Hudson to Robert jadoneeagaliisi 
Lumley, deceased. The declaration also contained counts for interest of withacoaot 
money lent in the lifetime of Robert Lumley; and for money due on an account f^^ intcrcit snd 
stated with him. lUtcd, the 

The defendant pleaded, to the first count, that, after the cause of action in the p^[ded"tliat » 
first count of the declaration mentioned had accrued to the said 22. Lvmley, de- wcoikI bill wm 
ceased, and before the commencement of the suit, on the I4th June, 1 636, the said o^ptfd in hM 
R, Lmnley, deceased, made and drew, produced and shewed, to the defendant, MtielactiMi snai 
a certain paper writing, stamped with a bill of exchange stamp of the value of thTSrttbill, 
12#. 6d,, and purporting to be a bill of exchange, addressed to the defendant^ ■^j^uji**'*' 
whereby the defendant was requested to pay to the order of such person aa duly paid. It 
should thereafter sign and place his name thereto as the drawer thereof, the JUJ 'i^Jj*** 
sum of 508/., three months after the date thereof, for value received. And h bill remaincdl 
waa then agreed, by and between the said R, Lumley, deceased, and the dden* |j|c^iJ|donM 
dant, that the defendant should write and sign his name on the said paper Mid that the 
writing, so purporting, as aforesaid, to be a bill of exchange, as the acceptor !^kMwl 

thereof, and should deliver the same, so sifii&ed with the defendant's name as 1^1^ that in. 

tef Mt waa due 
aforesaid, to the said R. Lumley, deceased, and that the said R. Lumley, de- Id retpect of it, 

ceased, should forbear to sue the defendant in respect of the said cause of jjJfTJJSSleini 
action, in the first count of the declaration mentioned, until the expiration of verdict for the 
the time, in and by the last-mentioned paper writing, so purporting, as afore- iS[l2^!!|^^ol!^^ 
said, to be a bill of exchange, and the custom and usage of merchants in that withitanding 
behalf limited, and appointed, for the payment of the money therein mentioned; prov«l that the 
and also that if, at any time after the expiration of the said last-mentioned {^^.^ ^^ 
period of time, and before any action commenced for the cause of action, in the j/dtf, that the 
said first count of the deduction mentioned, the defendant should pay and ▼od'ct ought 
satisfy to the holder thereof the amount of the money mentioned in the said 
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Com. Pleat, paper writing, so purporting to be a bill of exchange, and satisfy and discharge 
LuMLET ^ causes of action, and should also pay and satisfy and discharge the costs 
"• and charges of any action or actions which might or should arise or be brought 

on the said paper writing, so purporting as aforesaid, to any person or persons 
to whom such cause of action should or might accrue, that such pajrment, 
satisfaction, and discharge should be accepted in fuU satisfaction and discharge 
of the said cause of action, in the said first count of the declaration mentioned. 
That in pursuance of the said agreement, the defendant then wrote and signed 
his name on the said paper writing, so purporting as aforesaid, in this plea 
mentioned, as the acceptor thereof, and then delivered the same, so signed with 
his, the defendant's, name, to the said R. Lumley, deceased; and afterwards, 
on the day and year last aforesaid, the said /. Hudson, in the first count of the 
declaration mentioned, subscribed his name to the said paper writing, so pur- 
porting as aforesaid, as the drawer thereof, and then signed his name on the 
back thereof as an indorser thereof , to the said R. Lumley, deceased, who then 
indorsed the same to certain persons, bearing the style, firm, and description of 
Jordeson and Webb, who held, kept, and retained the same from thenceforth 
till the delivery thereof to the defendant, as hereinafter mentioned. The plea 
then averred, that the amount of this bill was paid after it became due, and after 
an action had been commenced by the holders; and that no actions, save and 
except the last-mentioned action, were ever commenced for any cause arising 
out of or in respect of the said bill of exchange, whereby, and by reason of the 
premises in this plea mentioned, the said cause of action in the first count of 
the declaration mentioned, became extinguished, discharged, and satisfied. 
There was also a plea of payment to the first count. 

As to the second and third counts of the declaration, the defendant pleaded 
non-assumpsit, and issues were joined thereon. 

The plaintifif traversed the agreement set forth in the special plea to the 
first county upon which issue was also joined. 

At the trial, before Tindal, C. J., at the last London sittings, it appeared that 
the bill of exchange mentioned in the declaration, was not paid when it became 
due, and that the defendant requested further time to pay it. Time was given, 
and nothing was done until the 14th June, 1836, when, in pursuance of an 
agreement between the parties, another bill for the same amount was drawn 
and accepted in the manner stated in the plea. The former bill remained 
in the hands of Lumley, the indorsee, who told the defendant that the 
interest on that bill was unpaid. The defendant assented, to this, and pro- 
mised that the interest should be paid. To shew that the transaction amounted 
to a mere renewal of the first bill, the defendant put in evidence a letter from 
Lumley to Hudson, in which the former stated that this was the last time 
Musgraves*B bill would be renewed. The bill of the 14th June was proved to 
have been paid by the defendant, when it arrived at maturity; but the interest 
on the first bill was not paid, whereupon the present action was brought to 
recover it. The learned judge left it to the jury to say, first, whether the 
agreement set out in the plea was proved; secondly, whether the defendant 
promised to pay interest on the first bill, from the day it became due, until the 
time when the second bill was paid. The jury found a verdict for Id/. 1 5s. 6d. 
being the amount of the interest for the above period. 

Plati moved for a new trial, on the ground of misdirection.— This action is 



MUSOBAVX. 
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not Lroaght on a special agreement to pay interest : but upon the bill of ex- Com, Plau, 
change, which was paid before the action was brought. The question is, whe- Lumley 
ther any right of action continued on that bill? The interest is merely acces- ^^_ v, 
8ory to the principal money, and it would be an anomaly if the interest might 
be recovered when the principal sum could not. In Hollis v. Palmer (a) it 
was held, that where a promissory note was brought within the Statute of 
Limitations, the plaintiff was not entitled to allege in the declaration, that the 
defendant had paid interest upon the note, within six years. So, in Dillon v. 
Rimmer{b), where the defendant was indebted to the plaintiff on a bill which was 
dishonoured, and gave another bill at a longer date, and also a warrant of at- 
torney to confess judgment in case the second bill should not be paid when due, 
and agreed to pay the expenses of executing the warrant of attorney: and the 
second bill was duly honoured, but those expenses were not paid, and the first 
bill was retained by the plaintiffs, it was held that they could not sue the de- 
fendant on such original bill. It may even be admitted that the defendant 
agreed to pay the interest, but that could not revive the bill which was paid. 
In Van Sandau v. Crosbie(c), the certificate of a bankrupt was held to be a bar, 
not only to the original debt, but also to an action for consequential damages 
arising from the non-payment of it; and Holroyd, J., said — " I am of opinion 
that when the remedy at law is taken away for the non-payment of the money, 
it is also taken away as to any consequential damage arising from such non- 
payment." [Tindal, C. J. — Here there was no evidence that there had been 
pa3rment in satisfaction of the original bill. The evidence was the other way,] 
Then Soward v. Palmer (d) cannot be law: there the defendant being indebted 
to the plaintiff, gave him a promissory note for 45/., which was dishonoured; 
the latter afterwards agreed to accept 5^. in the pound, to be secured by the 
acceptance of a bill for 11/. 5^, by the defendant's brother, which was accord- 
ingly given, but the original note remained in the plaintiff's possession, and 
was to revive if the acceptance were not honoured. The bill was not paid the 
day it became due, but, on the following morning, the defendant tendered 12/. 
to the plaintiff, including the amount and expenses thereon, which the latter 
refused to accept, and brought an action on the original note; and it was held 
that he was not entitled to recover. [THndal, C. J. — ^In that case there was 
a new consideration, as the plaintiff had taken a third person's security.] Here 
the payment of the second bill was equivalent to a payment of the first. 
Kendrick v. Lomax(e) Ex-parte Barclay (/). 

Tin DAL, C. J. — It appears to me that the finding of the jury was justified 
by the facts which were proved at the trial. As to the objection made to the 
direction of the jury, I left them to say whether the agreement set out in the 
plea was proved by the evidence. The first bill was due in March, and after 
it became due nothing was done for some time, except that the defendant re- 
quested further time to pay it. At length, on the 14th of June, a second bill 
was drawn, for the same amount, and it was then stated that a certain sum 
was due for interest upon the first bill; and it appeared that the first bill was 
left in the hands of Lumley. This was sufficient to entitle the jury to say 
that the new bill was not given in satisfaction of the former one; and it 

(a) 2 Bing. N. C. 713; 2 Hodges, 5r>. (rf) 2B. Moore, 274. 

{b) 7 B. Moore. 427; 1 Bing. 100. (e) 2 Cr. & J. 405. 

(c) 3 B. & Aid. 13. (/) 7 Vesey, 59G. 
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Cam, Pkau 



LUMLBT 

MuseEAYE. 



clearly appeared that a promise had heen made to pay interest upon it. The 
jury were directed to say, whether the first plea was proved; and we do not 
contravene any rule of law, hy directing that this verdict should stand. 

Vauohan, J. — ^This is moved for misdirection, but it appears to me to be 
rather a question of evidence. It appeared that interest was due on the first 
bill, and the plea was not made out by the fiicts. 

BosANQUxT, J. — ^The question is, whether the second bill was given in full 
satisfoction of the first? It appears to me, that it was not given in full satis* 
faction of the damages which had accrued to the plaintifT, and therefore the 
verdict was right. 



CoLTMAN, J., concurred. 



Rule refused (^). 



{g) iMmUjf T. Hudson .*— 



^HIS wai an action a{^nit the drawer of 
the above bill, who pleaded similar pleaa 
to thoie wbicli are already itated. At the 
trial, before Vaughau, J., the plaintiff 
proved that the drawer had also promised to 
dischar^ the interest which was due upon 
the firkt bill, at the time the agreement to 

J^ive the second bill was made ; and the de- 
iendant having^ foiled to prove the special 
plea, a verdict was found for the amount 
of the interest. A rule nisi, was afterwards 
obtained to set aside the verdict. 

Kelijf and C. SaunJert shewed cause, and 
relied upon the above decison in iMmUtf v. 
Musgravt, 



Piatt and W, H, WatMon, in support of 
the rule, cited the cases alrefidy mentioned, 
and IHcktvn v. Parku, (1 Esp. 110): and 
also contended, that there was a distinction 
between the two cases, inasmuch as the 
drawer was only liable to the indoraee on 
defliultof the acceptor, whereas, the acceptor, 
being primarily luble for the principal mo- 
ney, might be under an implied liability to 
pay the interest also. 

The Court repeated the obseivations al* 
ready reported and discharged the rule upon 
the same grounds. 

Rule discharged. 



Nov. 18. 



The defendant 
put a coostme* 
tloBooan 
award, which 
induced the 
plaintiff to 
move to set it 
■side. The 
Court decided 
that the defen- 
dftnt*BC0Ostnie« 
tion was not 
correct, and 
the rule was 
therefore dis* 
charged as the 
objection did 
not then arise. 
HeU^ that the 
prothonotary 
WM correct in 
uxing the costs 
of the rale for 
the defendant, 
according to the 
usual practice. 



HOCKEN V. GeENFELL. 

TXTILDE, Seijt., obtained a rule uttt, on behalf of the plaintiff, to review 
the prothonotary's taxation of costs. 

The plaintiff enjoyed the limited use of a stream of water, under the provi- 
sions of an award ; and there having been an alleged interruption of his right, 
by the defendant, an action was commenced, which was afterwards referred 
to arbitration, upon the condition that the arbitrator should not award any 
thing which was inconsistent with the plaintiff's rights under the first award. 

An award was made, by which a Hmited use of the water was given to the 
defendant. A construction was put, by the defendant, upon some ambiguous 
language used in the award, which, as the plaintiff contended, made the award 
inconsistent with the first award, and also made it bad for not being final ; 
and he applied to the Court to set it aside upon those grounds. The two 
awards and certain affidavits were turned into a special case, and, after argu- 
ment, the Court determined that the defendant's construction of the award 
was incorrect. According to this construction of the award, the plaintiff's 
objections could not be supported, and the rule was discharged without any 
mention of costs. Upon the taxation, the prothonotary taxed the costs for the 
defendant. 
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Vrcnoder shewed cause. — The defendant was compelled to appear in conse- 

quenee of the plaintiff's rule, and, as it was discharged, the defendant was en- 
titled to his costs, according to the invariahle practice. 

Wilde, Seijt., in support of the rule.— -lliis is not a case within the ordi- 
nary rule. If the construction which the defendant put upon the award had 
been correct, then the objections made to the awaid would hare been fatal, 
and the plaintiff's rule must have been made absolute. In that case he would 
have been entitled to costs. But the Court determined that the construction 
was wrong, and then the plaintiff forbore to press his objections, because 
that was virtually a decision in his favour. The argument on the other side. 
£euled altogether. M* Andrew v. Adam (a), 

TiNDAL, C. J. — If we made this rule absolute, we should introduce an ex- 
ception which would lead to difficulty in other cases. I admit that the defen- 
dant was contending for a construction which was untenable, and if the 
plaintiff had waited until some act had been done, which would have entitled 
him to apply for an attachment against the defendant, for not observing the 
award, the costs might have been recovered ; but the plaintiff having moved 
to set aside the award, and the Court having held that it was a good award, 
the costs must follow the ordinary course. 

y A UGH AN, J. — ^The prothonotary has taxed the costs properly. 



Cim. Plear* 



HOCKEN. 

o. 
OmKyrEL£. 



BosANQUBT, J., and Coltman, J., concurred. 



Rule discharged. 



(a) I Scott, 99; 1 BiDg. N. C. -270; 3 Dow. 120. 



BuLNois V. M'Kenzie. 



^ov.TB. 



C/jR F, POLLOCK obtained a rule calling upon the plaintiff to shew cause ], f^ ^q aetiMi 

why two orders, made at chambers, shocdd not be rescinded; and why the for the infringe- 

defendant should not be at liberty to rely upon certain objections originally tenr, the Couit 

stated in a notice delivered to the plaintiff, in pursuance of stat. 5 & 6 ^'^ TfJSi'"' 

W4, c83, sec. 5(a). to give the*" 

namei and ad* 
objectioni Btatcd in inch notice: proHded dreMei of per. 
alwaye, that it ahall and may be kwfnl for ■**" whom, in 
any judge at chamben, on lummons senred ? "JC!'^ • ** 
on such defendant or plaintiff, or such plain- ^S^^m^ 
tiff or defendant respectively, to shew cause \f^^ 4^ ^^ ^ 
why he should not be allowed to offer other gecl 6 he al* 
objections, whereof notice shall not have ]egn to have 
been griven as aforesaid, to give leave to offer used the inven. 
such objections, on such terms, as to such tion before the 
judge bhall seem fit. patent was 

grantrd. 
. 2. But where 

a judge had made two orders requiring the name and address of a person who had u»ed the 
invention, and the defendant complied with the orders, the Ourt refused to rescind them. 

3. The Court may order a further and better notice of objections, under their geooal juris* 
diction, as well as under the lUtute. 



(a) Sect. 5 enacts " That in any action 
brought against any person for infringing 
any letters patent, the defendant, on plead- 
ing thereto, shall give to the plaintiff, and 
in VDij tdre facint to repeal such letters pa- 
tent, the plaintiff shall file with his declara- 
tion, a notice of any objection on which he 
means to rely at the trial of such action, and 
no objection shall be allowed to be made in 
behalf of such defendant or plaintiff res- 
pectively, at such trial, unless he prove the 



i 
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Com. Pleat. This was an action brought for the infringement of a patent granted to one 
BuLvoiB Poole, for an improved cabriolet, and by him assigned to the plaintiff. Tie 
j^ic^^' defendant pleaded several special pleas, and in pursuance of the 5 & 6 W. 4, 

c. 83, sec. 5, delivered with them a notice of the objections which he meant 
to rely upon at the trial. The notice contained a mere recapitulation of the 
objections raised by the pleas, namely : 1 . That the invention was not new ; 
2. that Poole was not the first inventor; 3. that Poole was not in possession 
of the invention at the time the patent was granted ; 4. that the invention had 
been used by other persons at the time the patent was granted; 5. that the 
alleged improvements were not new as to the public use Uiereof ; and, 6. that 
the specification was imperfect in not shewing the application of the alleged 
improvements. 

On the 14th June, the plaintiff applied to Park, J., at chambers, for further 
and better particulars of the objections, and after counsel had been heard, on 
both sides, the learned judge made the order as prayed. The defendant, there- 
upon, amended the fourth objection, by stating that the invention had been 
used by one James Hargrove Mann, in England, and by divers other persons 
in other parts of the kingdom. The fifth was stated to be that the specification 
did not describe the nature of the invention; that every matter or princ^ 
stated in it was already known to the pubUc, and open to public use, and that 
it contained no new combination; and the 6th, that vehicles with two wheels, 
drawn by one horse and entered behind, were in public use before the patent 
was granted, and that the specification did not set out with any oertamty 
what the invention was. 

On the 22d of June, the plaintiff applied to Vaughan, J., at chambers, by 
summons, for another order, requiring the defendant to fiimish the names, 
description, and place of abode of the persons mentioned in the fourth objec- 
tion, or that he might otherwise be precluded from calling witnesses in sup- 
port of that objection; and also further and better objections in lieu of the 
fifth and sixth. The learned judge, after hearing counsel, made an order ac- 
cordingly, and, in obedience to it, the defendant specified in detail the parts 
of the alleged invention which were not new: and instead of the fourth, fifth, 
and sixth objections, substituted a minute detail of defects in the specification, 
and also gave a statement of the address and description of James Hargrove 
Mann, 

The present rule was obtained upon the ground that, under the provisions 
of the statute, the defendant delivered the objections at his own peril : and 
that the judges had no jurisdiction, either at common law or by the statute, to 
compel the defendant to give a minute and detailed statement of the objec- 
tions which he intended to rely upon. 

TVilde, Seijt., and Hoggins, shewed cause. — ^The proviso in the 5th section 
of the statute points expressly to a discretion being entrusted to the Ck)urt, to 
compel the delivery of a full notice of the objections which are intended to 
be raised at the trial. But, apart from the statute, the Court or a judge, have 
authority to interfere, by virtue of their general jurisdiction in regulating pro- 
ceedings. The practice of requiring the parties in a cause to give fiill and 
accurate particulars of their demands, is not founded upon any statute ; but it 
it depends upon a rule of convenience which has been long established. So 
the power to compel the parties to grant an inspection of documents, has long 
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been exerdsed with the greatest benefit to suitors. In BkJsey v. Porter (a). Com. Plau. 
where one part only of an indenture was executed, the Covat compelled the Bulnois 
party having the custody of it, to produce it for inspection, upon an action m»Ke» 
being commenced against him. Every argument used on the other side, 
would apply to the powers exercised by the Court in requiring defendants 
to give particulars of an intended set-off. The statute 2 Geo. 2, c. 22, sec. 13, 
which gives the right of set-off, merely requires that notice shall be given of 
the debt, and upon what account it became due; but it is every day's prac- 
tice to compel a defendant to give particulars of the set-off. Here the notice 
of objections, was a mere echo of the contents of the pleas, and it is evident, 
by a reference to the new statute, that the information to be given in the 
notice should be something more than was given in the plea. At all events the 
judge's discretion at chambers cannot be interfered with, after it has been ex- 
ercised. 

Sir F, Pollock, and jR. V. Richard$, conirtk. — ^The situation of a defendant 
is very different from that of a plaintiff. The former is altogether precluded 
from making his defence, if he is compelled to disclose his evidence to his 
opponent, who will then be enabled to shape his case accordingly. But the 
courts have always refused to compel a party in a cause to shew his evi- 
dence to the other side; and, whenever documents have been produced, it has 
been upon the ground that the party in whose possession they are, is holding 
them as a trustee. This is the first time that such an order has been made 
since the passing of the statute; and it is a very important question whether 
the Court can compel a defendant to comply with it. The defendant may go 
to trial at his own risk, and if the judge at Nisi Prius does not think that a 
sufficient notice has been given, he will reject the evidence, and the defendant 
may then tender a bill of exceptions. In Crofts v. Peach(fi), which was an 
action for the infringement of a patent, this Court refused to compel the 
plaintiff to produce a specimen of the patent articles, to enable the defendant 
to prepare his defence to the action. 

Tin DAL, C. J. — ^This is an application to set aside two orders made at 
chambers; one has been compHed with, and there is, therefore, no occasion 
for rescinding it; the other requires the defendant to give the address and de- 
scription of James Hargrove Mann, and the other persons mentioned in the 
fourth objection. To a certain extent that order has also been complied with, 
for Mann's address has been given, and it is unnecessary to rescind that part 
of it; the only question is, whether it should be rescinded as to the names 
and addresses of the other persons. I think this Court has a right to model 
these proceedings under its general jurisdiction ; and looking at the words of 
the statute 5 & 6 W. 4, c. 83, sec. 6, it seems to me to fall exactly within the 
same construction as the statutes of set-off. At the same time, there is a doubt 
whether, imder the words " notice of objection," we ought to require the de- 
fendant to furnish the names and descriptions of those persons who are alleged 
to have used the invention. The order must, therefore, be rescinded so far as 
relates to the supplying the names and descriptions of those other persons, and 

(a) I Taunt. 386, and see Chamock v. Lumley, ante, 244. (6) 2 Hodges, 110. 

VOL. Iff. T 
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Com* Pleat, tbe judge at Nisi PriuB will reject or admit evidence as to those penonSy ae- 
0^JJ]J^jj cording to his discretion. 

M'Kbvzis. Vauohan, J. — It is tme that this order is new in specie* bat* looking at 
the recent act of parliament, it seems to me that it was intended that the de- 
fendant should gire the plaintiff more q>ecific information than the plea 
afforded to him. I therefore think the present notice is insuflident, as the 
plaintiff must now be taken by surprise, if the defendant resorts to evidence of 
the use of the invention by any persons except Momu. 

BosANQUBT, J. — I entertain no doubt as to the power of the judges to 
order the particulars of these objections to be given. The practice as to notices 
of set -off is very analogous. There the defendant is required, not to diacloee the 
evidence by which his case is to be supported, but to give a reasonable account 
of the nature of the transaction which he intends to prove. So here the de- 
fendant is not to lay open the proof by which he intends to support his case, 
and I think the order goes too fax in requiring the names and descriptions of 
the odier persons who are alleged to have used the invention. A mdmu v. 
Band [b] is in point. 

CoLTMAN, J. — This point ought to be decided in the same way as qnestioss 
which arise under the statutes of set-off. The jnrisdicticm to make these 
orders undoubtedly exists, and the object of the legislature would be defeated, 
if the judges had not power to require a fiill statement of the grounds of ob- 
jection, but so far as this order requires such very minute particulars, it ap- 
pears to me that it may be modified. 

Rule absolute accordingly. 

lb) 8 Price, 213. 



Nov. 23. 



Vaughan V. Wilson. 



I the Sth of TX^JLDE, Serjt., obtained a rule am, to discharge an order made by 
r'wM made Vau^hoH, J., on the 22nd of June, which authorized the plaintiff to 



On 

June^ 
order 

^hS?**"h enter up judgment, nunc pro tunc, as of the 6th of June, 

riled pUhitiflr Upon showing cause, the affidavits disclosed the following fects : — ^The 

^d'^^t "im plc^^ sued the defendant on a bill of exchange, and the defendant pleaded 

mediAteljr. On to the action, and issue was joined, and the cause was ready to be tried at tiie 

ful^Mm£^ next sittings. On the 15th of May, a meeting of the defendant's creditois 

died, before was held, and the plaintiff and one Smith, another creditor, who had also sn 

had eniered up action pending, agreed to suspend further proceedings in their actions, until a 

hia iud|(iDent. report of the state of the defendant's affurs could be made. It then appeared 

waa not a caae to be the general wish of the creditors, that an equal division of the effects 

' laT^tiff ^^^ should be made ; but Smith, in breach of his agreement, afterwards proceeded 

entitled to have with his action ; whereupon, on the 6th of June, the defendant's attorney 

tmSTmwcpro co^^^nted that a judge's order should be made, by which the defendant wss 

tmie^ under allowed to withdraw his plea, and liberty was given to the plaintiff to sign 

4^f,4, judgment immediately, with a stay of execution until the Idth of June, In 
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oonseqaence of Smith'^ proceecfings, a fiat in bankruptcy was also issued Cont. PUat. 

against the defendant on the 6th of June; but on the 8th oiF June, before any- Vauoha* 
thing had been done in the bankruptcy, and before the plea was withdrawn, or v. 

the plaintiff had signed judgment, the defendant died. 

Talfourd, Serjt., shewed cause. — The judge was well justified in making this 
order, because the plaintifiT was in a situation to have gone to trial before the 
defendant died, and only forbore to do so, for the purpose of enabling the 
defendant to come to some arrangement with his creditors. It is clear that 
there was no defence to the action, and after the defendant's attorney had 
consented to withdraw the plea, the plaintiff was in the same situation as if he 
had signed judgment. If the trial had taken place and the defiendant had 
died before trial, but after the commencement of the sittings, the verdict 
would have stood. Jacobs v. Mimconi (a) . In Miilerv, Spurn {b) judgment 
was entered nunc pro tunc, where a cause had been referred to arbitration, but 
more than two months had elapsed since the verdict was taken. In Green v. 
CoMffi (c) the Court allowed a judgment to be entered, when a delay of more 
than four terms had elapsed, whilst the judgment of the Court was pending; 

Wiide, Seijt., in support of the rule. — The rights of the defendant's execu- 
tors will be afi^cted, if this proceeding is allowed, because a judgment debt 
will take precedence in the administration of the assets. The plaintiff was 
at liberty to sign judgment between the 6th and 8th of June, and the plea 
might have been withdrawn by retraxit, if such a step were necessary. But 
after the plaintiff has himself been the cause of the delay, the Court will not 
interfere; and the Rule of Court, Hil. T, 4 W. 4, Reg. 3, which provides that 
judgments shall not have relation bark, becomes imperative. In all the cases 
where judgments have been entered nunc pro tunc, the delay has arisen from 
the act of the Court. Bates v. Lockwood [d). In Lambirth v. Barrington (e), 
where the defendant, on an issue tried under the Interpleader Act, died after 
verdict for the plaintiff, but before the judgment was signed, the Court re- 
fused to order the Rules of Court to be entered nunc pro tunc. And in LaW" 
rencey, Hodgson{f), an application like the present was refused, upon the ex- 
press ground, that the delay was the act of the party and not of the Court. 
Copiey V. T>ay\g) is to the same effect. 

TiNDAL, C. J. — ^This case must be decided with reference to the power 
which the Court has to order judgments to be entered nunc pro tunc. The 
general rule was, that judgments could not be entered up after the death 
of the party, between verdict and judgment; but, by the stat. 17 Car. 2, 
c. 8, judgment may be entered within two terms after the verdict. There are 
also cases where the Courts have allowed judgment to be entered nunc pro 
tunc, where more than two terms have elapsed; but these are all cases where 
the delay has arisen by the act of the Court, and not by the act of the party. 
Thus in Lawrence v. Hodgson (/) such an application was refused on that pre- 
cise ground. Here the agreement was, that the plea should be withdrawn, 

(a) 7 T. Rep. 31. («?) 2Bing N. C. 149; 1 Hodges, 205. 

(A) 2 M. & Scott, 730. (/) I Y. & J. 3Gt>. 

(c) Not then reported. 4 Scott, 486. {g) 4 Taunt. 702. 



(«/) 1 T. Kep. 6J7. 
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.ComJPkat. and that the plaintiff should' be at liberty to aign judgment ; but he did not do 
Vauohak ^ ^° ^^ ^^ o^ ^6 7^^ of June, and on the 8th, the defendant died. It is to 
-,, ^* be observed, that the administration of the effects of the deceased will be 

altered, if this application is granted; it also appears to me that the plaintiff 
has been guilty of laches which were by no means justifiable. For these rea- 
sons, I think, we ought not to order the judgment to be entered nunc pro 
tunc, 

Vaughan, J. — I am disposed to concur. By the Rule of Court of Uil. T. 
4 W. 4, all Judgments must now be entered of the day and year when they 
are signed; but it is competent for the Court to order a judgment to be cd- 
tered nunc pro tunc, by which I understand that we may exercise a sound dis- 
cretion upon the subject. I was at first impressed in favour of the i^plicatioD, 
upon looking at the intention of the parties, and no doubt the plaintiff was 
upon vantage ground, and intended to avail himself of his proceedings, but be 
afterwards consented to come in with the rest of the creditors. The plaintiff 
had the opportunity of entering the judgment, but the law favours those who 
are vigilant; and as the Courts have interfered only where the delay has hap- 
pened by the act of the Court, I agree that this rule must be made absolute. 

BosANQUBT, J. — I am of opinion that this case does not fall within the pro- 
viso contained in Rule 3 of Hilary Term, 4 W. 4. The agreement made be- 
tween the parties, before the defendant's death, was, that the plea should be 
withdrawn, and that the plaintiff should be at liberty to sign judgment on the 
6th of June. On that day the judgment might have been entered up, and it 
was the plaintiff's own neglect that he did not do so. Without that agreement 
the plaintiff would have had no power to sign judgment, and he has omitted 
to take advantage of it. Now the rule is that judgments shall be entered of 
the day when they are signed, " and shall not have relation to any other day." 
Then by the proviso it is competent for the Court or a judge, to order a judg- 
ment to be entered nunc pro tunc. That applies to cases where the delay does 
not occur by the act of the parties, but by the act of the Court. 

CoLTMAN, J. — ^There are circumstances in this case which would induce me 
to give the plaintiff relief, inasmuch as he delayed to enter the judgment for a 
laudable reason ; but considering that the death of the defendant has inter- 
vened, and that a total alteration of circumstances has occurred, without saying 
that the Court has no power to interfere, I think it would not be proper to 
allow the judgment to be entered nunc pro tunc. 

Rule absolute. 



I 
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Com, Pleats 

The Earl of Harrington and others v. the Bishop of """^^ 

Litchfield and Coventry and others. nod.vj. 

QUARE IMPEDIT.— The dedaratiou stated, that from time immemorial ^^^^^ [^ 

there had been a certain ancient church, with cure of souls,, situate in the ua alleged, 
township of Boulton, which was a perpetual curacy, augmented by Queen ^^ they bcin^ 
Anne* 8 bounty ; and that the majority of the proprietors of estates for the time proprietors of 
being, situate withm the said township, from time whereof the memory of man "me^bdmr^f 
was not to the contrary^ had nominated and presented, and had been used and the townihip of 
accustomed to nominate and present,, and of right ought to have nominated minated^and^ 
and presented, and still of right ought to nominate and present, a fit and presented a 
proper person, being in holy orders, that is to say in the holy orders of priest- perpetual cu- 
hood, to be the perpetual curate of the said church, whenever at any time the '•'* ®^ ^J« 
same had or should become vacant by the death of the then incumbent thereof The defendants 
or otherwise, and to present the said person so nominated to the bishop of the {h^^bdn^^^th 
said diocese for the time being in which the same chufch was situate, to wit, majoritj of 
to the Bishop of Litchfield and Coventry, for the purpose of his being admitted JJf*JJ™t« ^" 
and licensed by the said bishop to the perpetual curacy of the said churchi the time being 
The declaration then alleged a vacancy in the curacy, by the promotion of the township, no- 
Rev. G. H. Woodhouse, the late incumbent^ to the living of Finningley, and njlnaied ano- 
, , . , ^ , . o ?i ^1. . -x ^ ther clerk to 
proceeded, " and thereupon, afterwards, to wit, on &c.» the then majonty of the curacr, 

the proprietors of estates for the time being, situate within the said township; J^^' '"{j} ^ 

that is to say the now plaintififis, who then respectively were, and still are; tiffs were the 

proprietors of such estates, did nominate William Cantrell, clerk, then and con- ^^pSeLnof^ 

tinually afterwards, and hitherto being a fit and proper person for that purpose, mutes at the 

and in holy orders, that is to say the holy orders of priesthood, to be the per- nomination 

petual curate of the said church of Boulton, in the place and room of the said 'J^^ firma. 

G. H. Woodhouse, as under and by virtue of the statute in such case made and th^ defendanu 

provided, it was lawful for them to do, and did then present the said William Jj*?,j^*"*/ "E** 

Cantrell to the defendant Samuel, he then being Bishop of Litchfield and proprietors of 

Coventry, and by whom the said William Cantrell ought to have been admitted ^*?5 JJ^f U^jJ'*'* 

and licensed to the perpetual curacy of the said church, &c/' nominate the 

The Bishop of Litchfield and Coventry and the Rev. Edward Poole pleaded j^^'^cU, 

separately, but those pleas were not material to the present question. The that the repli. 

other defendants pleaded — i^ it traversed* 

That before and at the time when it was in the declaration alleged that the mauer alleged 

plaintiffs were the majority of the proprietors of estates for the time being, nient of the 

situate within the said township, and from thence hitherto, they the defendante P'.O? instead of 

/• L • u • jommgi8«ue 

were and still arc the majority of the proprietors of estates for the time bemg, upon the plea^ 

situate within the said township, and then were and still are respectively proprie- 
tors of such estates. And that, after the said G, H. Woodhouse was so admitted, 
instituted, and inducted into the church of Finningley, to wit, on, &c., they the 
defendants then being the majority of the proprietors of estates for the time 
being, situate within the said township, and then respectively being the pro- 
prietors of such estates, did duly nominate the said E. Poole, derk, to be the 
perpetual curate of the said church of Boulton, and did then, still being such 
majority as aforesaid, present the said E. Poole to the defendant Samuel, he 
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Com. Pleat, then being Bishop of Litchfield and Coventry, and by whom the said E. Poole 
Earl of ought to have been admitted and licensed to the perpetual curacy of the said 
Harrington church of Boulton, wherefore they, the defendants, did hinder and prevent the 
Binhopof plaintiffs, as in the declaration mentioned, and as the plaintiffs had above 
LtTCRFiBLD. thereof complained, against the defendants: without this that the plaintifis 
were, at the time of the said nomination of the said W. CantreU, the majority 
of the proprietors of estates for the time being, situate within the said town- 
ship, in manner and form as in the declaration was alleged. Conclusion to 
the country. 

There were other pleas which it is not necessary to mention. 
Replication — ^That they the said defendants, then being such majority as 
in the plea mentioned, did not duly nominate the said E. Poole to be perpe- 
tual curate of the said church of BouUon, in manner and form as the defen- 
dants have above in their plea in that behalf alleged. Conclusion to the 
country. 

Demurrer — assigning for cause that the plaintiffs had, in the replication, 
improperly traversed matter alleged in the inducement of the plea, instead of 
joining issue. Joinder in demurrer. 

Wiyhtman, in support of the demurrer. — ^A traverse upon a traverse is not 
allowed when a material traverse is tendered. Here the traverse which is 
tendered is material, because it denies the plaintiff's title, and therefore tiiey 
were bound to support their title, as it is expressly decided in Lady Cktekeeky 
V. Thompson (a), and which was an action of quare impedU. There it is said — 
" but when the inducement is made and concluded with a traverse oi a title 
shewn by the plaintiff, there the plaintiff is enforced to maintain his title, and 
not to traverse the inducement to the traverse." And the same princ!]^ is 
to be found in many authorities. The King v. the Bishop of Worcester {h). 
Digby v. Fitsherbert (c) . J^ale v. the Bishop of London [d] . Thorn v. Sher- 
ing (e). Com. Dig. tit. Pleader (G. 17.) In the Cross Keys Bridge Cow^pami 
V. Rowlings (f)t where in an action for carelessly navigating a ship, the defen- 
dants pleaded as inducement, that the plaintiffs had narrowed the channel of a 
river which made the passage of vessels dangerous, and then traversed the 
allegation of carelessness, it was held that the defendants were not confined to 
give evidence to prove that the plaintiffs had narrowed the river, but that they 
might also show that they had not been guilty of carelessness. Here the 
material matter in issue is, whether the plaintiffs have a right to present to the 
curacy ; but instead of proving their own title, they turn round and attack the 
title of the defendants. The plaintiffs are bound to prove that they were the 
majority of the proprietors of estates in the township. 

Cowling, contrit, — ^It appears that the church is not full; the defendants 
are therefore actors, and must shew a good title in themselves, in order that they 
may have a writ to the bishop, if the judgment of the Court should be in their 
favour. Com. Dig, tit. Pleader (3 I. 9.) (3 I. 12). 3 Black. Com. 250. 
The best form of pleading is that which raises the whole merits of the case. 



(o) Cro. Car. 105. C^) I H. Black. 376. 

(6) Vaughan. 68. (e) Cro. Car. 586. 

(#) HobarU 106. fj-) 3 Bing. N. C. 71 ; 2 Hodges, 147. 
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Earl of 
Harhington 

Biihop of 

LiTCHFIILD. 



«nd the question is raised whether the plaintiflB or the defendants hare the Com. Fkas. 
right to present. The traverse taken by the defendants under the absque hoc 
is immaterial» and the plaintifis were not bound to demur, but may raise a 
material issue upon the inducement. It was sufficient if the plaintiffs were 
the majority of a majority of the proprietors, present at the meeting, when the 
nomination was made, and then their derk would be duly presented. In 
like manner the act of a majority at a meeting of any constituent part of a oor* 
poration, has been held to be bindmg upon the whole body. Quare impedit is 
in the nature of trespass, and if this suit was commenced by too few persons, 
there ought to have been a plea in abatement. Vin. Abr. tit. Presentation 
(N. c.) Com. Dig. tit. Abatement (£ 9,) (E 10.) If this had been an action 
of trespass, the defendants must have pleaded in abatonent, 2 Wms. Sannd* 
102 (14.) Gilbert v. Parker (g). The plaintiffs do not allege in the declara- 
tion that they compose a majority, but merely that Cantrell was elected by a 
majority of the proprietors. In Lady Chichesley v. Thompson (h) the church 
was full, and no writ to the bishop was required, therefore the defendants were 
not bound to shew title in themsdves. In Cross Keys Bridge CampsMyw* 
Rowlings (t) it is said, that a traverse after a traverse may be allowed. Com. 
Dig. tit. Pleader, (G. 17. 18. 19. 20.) 



Wightnum in reply. — ^The plaintiffs would be bound to prove that they were 
the majority of the proprietors, or they could not recover in this action; there 
cannot be a doubt upon that point. Nor was it necessary for the defendants to 
make out any title in themselves ; it would be quite sufficient if they destroyed 
the plaintiff's title. In Danvers v. the Bishop of Worcester {k) it i^ipears, 
that if the defendant have a judgment upon demurrer to the declaration, he 
shall have a writ to the bishop without making any title. 



Judgment for the defendants was about to be delivered, when CowUmg prayed 
leave to amend on the usual terms. 

Rule acoordin^y. 






2SaIk. 630. 
Cro. Cat. 105. 



ii) 3Bing. N. C. 76. % Hgdget, 147. 
[*) Dyer, 246. 



De LEGAL r. HlOHLEY. 



Nov. n. 



A CTION on the case, brought against the defendant for malicioariy charging After judgment 
the plaintiff with a fraud, and for causing a libel respecting the charge J^' **** plaintiff 
to be inserted in a newspaper. The first count of the declaration charged die to one of neye- 
mahcioas prosecution, and the second and third were founded upon the Hbel. ^SiSuton^n'aii" 
The defendant pleaded — 1. Not g^ty to the whole dedaretion. 2. To the action forali. 
Ist count, a justification of the charge; 4th, 5th, and 6th, to the 2nd count, ^^ ^^ ^^ 
a justification of the libel; and similar pleas to the third count. The plaintiff ^}^ to with- 

•* • draw a repli- 

catioo of de injuria to other pleas, which are open to the tame objections^ and tabstiiute « 
demurrer. 

2. Where there were three cnantR in libel, and Not guilty had been pleaded to the whole 
declaration, and iaauen in fact had alMO been raited, upon plea* to the firac and last counts and 
jud^nient had nren i^ven t'nr the plaintiff, on a deaiurrer to a special plea to the second count, 
the Court allowed ttie plaintiff to withdraw the fint and third counts nom the record, on paj- 
ment of costs. 
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Com. Pkoi. demurred to the second plea, and also to the fcmrth, fifth, and sixth pleas. 
De LEGAL '^^ ^^ ^\e8A to the third count, he replied de injwrid. 

i. The Court held, upon the argument of the demurrer, that the second plea 

was had in form as well as in suhstance, and that the fourth, fifth, and sixth 
pleas were also had (a). 

It appeared that the pleas to the third count were liable to the same objec- 
tions as the pleas to the second count. 

WUde, Seijt., obtained a rule nin, calling upon the defendant to shew cause 
why the plaintiff should not be at liberty to strike out the first count in the 
declaration, and withdraw the replication of de injttrid, to the pleas to the third 
count, and substitute a demurrer. 

Tal/aurd, Seijt., and E, V» Williams, shewed cause. — ^This application is 
not a matter of right, but it is made to the discretion of the Court, and in 
this case the plaintiff is not entitled to any favour. If the object of the action 
is to protect the character of the plaintiff, the issues which are raised on the 
record are well adapted to meet that purpose. But it is manifest that the 
plaintiff is desirous of avoiding the real merits of the case. [Tindal, C. J. — 
The latter part of the rule is that which I doubt about, but I do not see how 
you can prevent the plaintiff from striking out one of the counts in the deda- 
ration. He might enter a nolle praseqtdJ] This must be treated as an entire 
rule. Strotherv. Rander9<m(b) and De Rulzen v. Lloyd (c) are authorities 
against this application. A record cannot be altered, when the alteration will 
prejudice the opposite party. 

WUde, Seijt., contri^. — If the defendant should obtain a verdict on the 
issues raised on the third plea, the plaintiff would still be entitled to judgment 
non obstante; and, therefore, the Court will not compel the plaintiff to go to 
trial, when a demurrer will decide the question at a much less expense. From 
the judgment which has been already given, it is manifest that the pleas to 
the third count cannot be supported, and that the fiault will not be cured by 
the verdict. The cases which have been cited, are not applicable to the pre- 
sent question. 

TiNDAL, C. J. — ^I feel a difficulty in saying that after the plaintiff has re- 
plied de i^furid, he may be allowed to alter the course of the trial at Ntsi 
Prius, by withdrawing the replication and substituting a demurrer. In the 
present case, the plaintiff may set himself right, because he may enter a 
nolle prosequi as to either of the counts. I think, therefore, that this rule 
must be discharged, the plaintiff being at liberty to withdraw the first and 
last counts in the declaration, on payment of costs. The costs of this rule to 
be costs in the cause. 

Vauohan, J., BosANQuxT, J., and Coltman, J., concurred. 

Rule discharged. 

(o) See Delegal v. Higfaley, ante, 158. (e) 5 Ado. & Ellis, 456. 

(6) 5 Dow. 280. 
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Daly v. Mahon. ^^^ 8. 

TTURLSTONE moved to discharge the defendant out of the custody of the Where no 

sheriff, upon the ground that the affidavit to hold to hail was defective. ^^ '^"ll^^ ^^ 

He made several objections to the affidavit ; but it appeared that the defen- J*^**^'^** • 

dant was arrested on the 25th of July, and that no application to discharge of the cuKOfjy 

him out of custody, was made to a judge at chambers until the 15th of of Jjje •*»«rifl^ 

August. For the purpose of accounting for the delay, an affidavit was pro- of a defect in 

doced, by which it appeared that the defendant was very aged, and suffering ^'J/^ btu'^ 

from severe indisposition ; Primrose v. BaddeUy (a) was cited to shew that until SI days 

if the delay was accounted for, the lapse of time was no objection, and ]|^ ^oht too 

Rock V. Johnson{b) where it is said, that the rule is not so strict, when objec- !•*«» »»* **»»' 

. • ^ J the extreme 

tions are made by persons m custody. age and iniir. 

mitv of the d 
fcndant was no 
TiNDAL, C. J. — Objections to the affidavit to hold to bail, ought to be sufficient ex- 

made within a reasonable time, which has been held to be within the ordinary ^^., 

time for putting in bail. In Fowell v. Petre (c) a prisoner was held to be too 

late after nineteen da3rs had elapsed. I do not think any sufficient excuse has 

been ofiered, because the application did not require any personal exertion to 

be made by the defendant himself. 

Rule refused [d). 

(a) 2 Dow. 350; 2 Cr. & M. 168. (d) See Broshour v. Russell, ante, 212. 

(b) 4 Dow. 405. Exi>art« Burgess, 1 Wil. Woi. & Hodges. 

(c) 5 Dow. 276; 2 Har. &Wol. 379. 



thede* 



Oldroyd V. J. Crampton, John Cuampton, and 

H. Wilkinson. noc. a. 

THE declaration stated that nomas Oldroyd, derk to the trustees of the . !• J" >° •<^- 
tion by trusteea 
Dewsbury and Leeds turnpike road, acting under and by virtue of an act under 8 Geo. 4, 

of parliament made and passed in the fifty-sixth year of the reign of his late JjJfSt'the^* 

majesty king George the Third, intitled, &c., complained, &c. reni«r of lurn- 

For that whereas, heretofore, to wit, on the 30th day of July, 1835, at a Rurowiajfof 

public meeting of the trustees of the said turnpike road, duly hdd by virtue '«»» *n «rre«r, 

and authority of the statutes in that case made and provided, at Dewsbury in should shew 

the county of York, the tolls of the several gates, chains, and sidebars, erected ^»' ^^^ *y"*- 

upon the said turnpike road, were duly put up and let to farm by auction, by which the tolls 

virtue of the powers, and in the manner directed by the statutes in that case JJ^^^yiJ^ *^ 

signed by the trustees, or their cleric, or trensurer. 

2. But it need not set out all the preliminary steps which are required to render a meeting 
▼alid for the letting of the tolls; it is sufficient to sute that at a public meeting oi the trus- 
tees, duly held by virtue of the sututcs in that case made and provided, the tolls were 
duly put up and let by auction, by virtue of the powers, and in the manner directed by the 
statutes. 



Caamptov. 
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Com. Pkat. made and provided, and the said Joshua Crampton did then and there become 
Oldroyd *°^ ^*® ^^^ ^^^ ^^^ highest bidder for the said tolls, and waa thereupon duly 

Wj declared the farmer or renter thereof, at the yearly rent or sum of 1630/. for 

three years from the 8th day of September then next, and the aaid Joshua 
Crampton did then and there produce and tender the said John Crampton and 
Henry Wilkinson to the said trustees as his sureties for the payment of the aaid 
rent ; and thereupon, in consideration of the premises, afterwards, to wit, on 
the same day and year aforesaid, by a certain agreement then and there made 
by and between the said trustees, (in pursuance of the power and authority 
given to and vested in them, the said trustees, by the said statutes or acme or 
one of them, and of all other powers and authorities enabling them in that be- 
half,) and the said defendants, the said trustees, did consent, contract* and 
agree with the said Joshua Crampton to let to him, and the aaid Joshua 
Crampton did agree to take of and from the said trustees, the aaid tolla, and all 
and every the said gates, chains, and sidebars, for the term of three yean 
from the said 8th day of September, then next, at the yearly rent of 1630/., 
payable by twelve equal monthly payments in each year, on the eighth day of 
each successive month, the first payment thereof to be made on the aaid 9th 
day of September, then next ensuing; and also under and subject to oertMn 
other conditions and stipulations and agreements therein contained. And tbe 
aaid Joshua Crampton as farmer or renter of the said tolls, and the amid Jokt 
Crampton and Henry Wilkinson as his sureties, did thereby jointly and seve- 
rally promise, undertake, and agree to and with the said tmsteea, that he, the 
said Joshua Crampton, his executors, or administrators, should and would wdl 
and truly pay, or cause to be paid, the said yearly rent or sum of 1630/., at the 
times in the proportions and in manner thereinbefore limited and appointed for 
that purpose, and perform, fulfil, and keep, all and singular the oonditioai, 
restrictions, and agreements therein contained, and which, on the part of the 
highest or last bidder, farmer, or renter of the said tolls, were or ought to be 
performed ; and the said plaintifi*s say that afterwards, to wit, on the said 
8th day of September, 1 835, aforesaid, the said Joshua Crampton entered into and 
upon, and took possession of, all and singular the toll-houses of and belonging 
to the said trustees, and then being upon and adjoining the aaid turnpike 
road with the appurtenances ; and by virtue of the said agreement then and 
there became and was interested in and entitled to and possessed of the said 
tolls, and all and every the said gates, chains, and sidebars, belonging to tbe 
said turnpike road. 

Breach — ^That after the making of the said agreement, and during tilie said 
term of three years thereby granted, to wit, on the 8th day of September, 
in the year of our Lord, 1836, a large sum of money, to wit, the aom of 
271/. ISs. 4d, of the rent aforesaid, for tNfo monthlbf payments thereof ending 
on the day and year last aforesaid, beoaaae and waa due, and still ia in anrear 
and unpaid by the said Joshua Crampton^ as former or renter of the aaid toDt, 
to the said trustees, contrary to the tenor and effect, true intent, and meaning, 
of the said agreement, so made ad aforesaid, of all which aeveral premiaca tbe 
aaid defendants afterwards, to wit, on the day and year laat aforeaaid, had no- 
tice and were requested to pay the said sum of money so in arrear as afore- 
aaid; yet the said defendanta had not paid the same, to the damage of the said 
trustees of 500/.; and therefore the said plaintiff, as such derk to the said 
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tru s U i cg «s aforesud, and br force of die statute in sadi case made and proTi^ 

Tided brooglit his soil. Oi.naoY» 

Demtartr, and the Mknrii^ caoses of demniTer were 9hewn. — ^Iliftt it was v« 

not stated in the dedaration whedier the said trustees caused such notice to ^*ax''T^«< 
be giTcn of the time and place of holding the said meetinsr. whereat it was al* 
leged the said tolls were pot up and let to farm, as was required by the statute, 
to render the said meeting a legal and valid meeting, for the purpose of letting 
to farm the said toDs. And also for that the several allegations that the said 
meeting was duhr held, and that the said toUs were duly put up and let 
to fiurm by anction, were too general ; and that the plaintiff ought to have 
set forth such focts as would enable the Court to judge whether the said 
meeting was duly hdd, and the said tolls duly put up and let, and whether 
the several diiectiims given by the said statute, touching the holding of meet- 
ingB for the purpose of letting toUs, and the putting up and letting such tolls, 
were observed and complied with; upon which facts, some certain and definite 
issue or issues might be taken to be tried by the country. And also for that 
it was not stated that the said agreement was signed by the trustees letting 
the said tolls, or any two or more of them, or by their derk or treasurer, and 
by the said defendant JothuL Craa^oM as the lessee and farmer thereof, and the 
said other defendants as his sureties ; or that the said agreement was by deed 
or under the seals of the said trustees or any of them. 



C D. Bevam, in support of the demurrer. — The trustees profess to have acted 
in pursuance of the 55th section of the Turnpike Act, 3 Geo. 4, c. 126. That 
section requires that the tolls should be let at a public meeting at which cer- 
tain directions shall be observed (a). Now when a special authority is dele- 
gated to particular persons, it ought to be shewn that the authority has been 
strictly pursued. In this case the act is imperative and not directory, and the 
distinction between directory and positive statutes is pointed out in Pearse v. 



(a) Sect. 55 direcU. ** That it ihall and 
may h% lawful for the trustees or commis- 
sioners of every turnpike road, at a public 
meeting, to let to fium the tolls of the seve- 
ral gates erected upon their respective turn- 
pike roads in the manner hereinafter men- 
tioned, although no express power shall 
have been given by any act or acts for that 
purpose, and that whenever any tolls shall 
hereafter be let to farm by virtue of the pow- 
ers given by this or any other act or acts 
of parliament, the following directions shall 
be observed; that is to say, the trustees or 
commissioners shall cause notice to be given 
of the time and place for letting the same, at 
least one month before the day to be ap- 
pointed for that purpose, by affixing the 
same upon every toll-gate belonging to 
■ucb turnpike road, and also by insertion 
thereof in some public newspaper circulated 
in that part of the country, and specifying 
in every such notice the sum which the 
said tolls produced in the preceding year 
clear of the salary for collecting the same, 
in case any hired collector was appointed, 
and that they will let such tolls by auction 
tQ the best bidder on his producing suffi- 



cient sureties for payment of the money 
monthly or otherwise, (as in such notice 
shall be specified,) and that they will be put 
up at the sum which they were let fi)r, or 
produced in the preceeding year, dear of 
the salary of tlie collector; and to prevent 
fraud or any undue pre'erence to the let- 
ting thereof, the trustees or commissioners 
are hereby required to provide a glass with 
so much sand in it as will run from one 
end of it to the other in one minute, whioh 
glass, at the time of letting such tolls, shall 
be set upon a table ; and immediately after 
every bidding the glass shall be turned, and 
as soon as the sand is run out it shall be 
turned again, and so fur three times unless 
some other bidding intervenes; and if no 
other person shall bid until the sand shall 
have run through the glass three times, the 
last bidder shall be the farmer or renter of 
the said tolls, and shall forthwith enter into 
a proper agreement for the taking thereof, 
and paying the money at the times sptHMHed 
in such notice, with such surely or sure- 
ties for payment thereof, and under such 
conditions and in such manner as the Mild 
trustees or commissioners sltall think fit.'* 
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Com. Pkai. Morrice(b) and The Kingv. the Mayor of Noryneh(c). In TW/jr t. 8parkei(d), 
^^^"^^ it was held to be necessary to shew that there was a petition, and who the pe- 
V. titioners were, and that they were creditors to the amoont of the snms re- 

CEAMPToiTi quired by the Bankrupt Act, 5 Geo. 1, c. 24 ; and that an allegation that the 
commission was issued in due form of law was not sufficient. So here it is 
not enough to state that the tolls were let at a meeting " duly held by virtue 
and authority of the statutes." [Tindal, C. J. — This is a case where the 
defendants have taken all the benefit of the contract. Many of the directions 
in the statute are extremely minute. Is it necessary, for instance, to state in 
the declaration that the glass held so much sand as would have run through 
in one minute? It seems to me that the general allegation is sufficient.] 
Then there is another objection, namely that the declaration states that the 
tolls were duly put up and let to feurm, and that an agreement was made by 
the trustees, in pursuance of the power vested in them by the statute. Now 
at common law the demise would require to be made under seal ; but as 
no deed is pleaded, the plaintiffs ought to have shewn by what authority 
the agreement was made. [Tindal, C. J. — ^The statute is a public one, and 
we are bound to take notice of its provisions. I am not aware of any in- 
stance where a party who has had the benefit of a contract could take such 
an objection.] In Pearse v. MorriceiP), the party for whom the defendant was 
surety, had taken a benefit under the contract, and it was held that the defendant 
might take advantage of a similar defect. [Tindal, C. J. — ^There every lease 
which was not made in pursuance of a local statute was declared to be " null and 
void to all intents and purposes whatsoever." Here the statute is only directory.} 
The plaintiff alleges that an agreement was made in pursuance of the statute; bat 
he ought to have shewn how the agreement was made; and cannot be per- 
mitted to state the result of the steps which were taken, to comply with the 
statute. Lloyd v. Wood(f), In general, an allegation that an act has been duly 
or lawfully performed is not sufficient. The Abbott of Strata Marceila's ea9e{y). 
Everard v. Paterson{h), Hodsdon v. Harridge(i). The turnpike acts have al- 
ways received a very strict construction. Bell v. Nixon (k). And at all events the 
declaration ought to have alleged that the agreement was signed by two of 
the trustees, or their clerk or treasurer. By the 57th section of the statute, it 
b provided that all agreements entered into for the letting of the tolls, signed 
by the trustees or commissioners or any two or more of them only, their derk 
or treasurer, and the lessee or feurmer and his sureties, shall be good, valid, and 
effectual, to all intents and purposes whatsoever, notwithstanding the same 
may not be by deed or under seal, any act to the contrary thereof not- 
withstanding. Here it is not even alleged that the agreement was in 
writing. 

Addison, contrlt, — The fallacy in the argument used for the defendants is, 
that an agreement would be binding upon them, although it might not have 
been made in pursuance of the 57th section of the statute. If a fanner of 
tithes has received the benefit of his contract, he will be liable to be sued, 
although there was no demise of the tithes under seal. [Tindal, C. J. — This 



(0 



2 Ado. ft Ellis, 84. {g) 9 Rep. 25. 



2 fi. & Ado. 310. (A) 2 Manb. 304. 

(d) 2 Lord Ray. 1646. (i) 2 Wms. Saund. 61 h. 

(/) 5 Ado. & EUU, 228. {k) 7 Bingh. 3tf3. 
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b an action a^inst sureties.] The cases which have been cited are distin- Com, PUat, 
goishable from the present. Pearse v. Morrice(J), has been distinguished ^-^^y^ 

during the argument. Although a lease by husband and wife is required to be Oldroyd 

by deed " still, however, if the lessee or any other plead a demise by husband Cbauptok. 
and wife, it is not necessary to plead it to be by deed." 2 Wms. Saund. 180 a. 
Wiscofs case(m), 

TiNDAL, C. J. — ^The second point, that the declaration does not allege that 
the agreement was in writing and signed by the trustees or their clerk, is very 
strong against you, and you will do well to amend. 

Addison assented. 

Rule accordingly. 

(/) 2 Ado. k Ellis, 84. (m) 2 Rep. 61 b. 



Bush r. Grekn. 



Nov. 10. 



'T'ROVER to recover a gun the property of the plaintiff. Pleas — 1st, Not 1. A depute. 

Guilty; 2ndly, that the gun was not the property of the plaintiff; and, «]Jm^ granted 

3rdly, that on the 'Mth of November, 1830, one WiUiam Jones Burdett was beforethcl &2 

lord of the manor of High Littleton and also lord of the manor of Stowey, does not con.* 

in the county of Somerset: and beinir lord of the said manors the said tinuein force 
__^„,,- 1 ..^1 ,. . io a* to entitle 

W. J. Burdett, before the comnussion of the supposed grievance, to wit, a gamekeeper 

on, &c., according to the form of the statute, &c., by writing under his p" ^tdonc*b°' 

hand and seal, did nominate and authorize and appoint one William Cross- him after that 

man, therein described as servant of the defendant, to be gamekeeper, of, in, p^JJJJJf To*have 

and to, his, the scud W, J. Burdett's, said manors, and each of them, with a notice of ac- 

fuU power, license, and authority, within and upon the said manors, or either ^^ matters In 

of them, to kill any hare, pheasant, partridge, or any other game, whatso- evidence under 

ever, for the use and benefit of him the said defendant, and also to take and usue. 

seize all such guns, bows, greyhounds, setting dogs, lurchers, or other dog^, ,y*\ '^^^^ * ^ 

to kill hares or conies, ferrets, hamels, lowbels, hays, or other nets, hare- repeals airior-' 

pipes, snares, or other engines, for the taking or killing of conies, hares, I^JiJ^.TL*©*' 

pheasants, partridges, or other game, as within the precincts of his said «ny matters 

manors or either of them, should be used by any person or persons who nnLn* under 

by law should be prohibited to keep or use the same ; which said authority, (l>e authoritj 

deputation, and appointment, at the time of the committing of the sup- before thr 3Ut 

posed errievance, was and still is in force and effect, and the same was ^^fb ^^^j 

-. , ,1*1 . • 1. 1 , . . ^*^^ respett to 

afterwards, and before the committing of the supposed gnevance, to wit, which every 

on the 9th of December, 1830, duly entered and registered, with and by the Jrote«wn*i[iren 
clerk of the peace for the county of Somerset, according to the form of by any of 3ie 
the statute in that case made and provided. That at the time of the using of Jjlfiinu* Ui 
the said gun, in the declaration mentioned, by one George Keel, as herein- force m if thi^ 
after in this plea mentioned, and also at the time of the seizing, taking, and niadc.** Held, 
carrying away the same, as is hereafter also mentioned, the said G, Keel that die g.anu 
had not any g ime-certificatc authorizing him to kill game, and was by law (ionwaanota 
prohibited from killing game, for want of such certificate; that W, Cross- *^.u^'^ f!?** 

man, so being authorized and deputed, and G, Keel being so unauthorized and meaning of this 

exception. 
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Com, Pleas. 



Bush 
Oreen. 



prohibited as aforesaid, because the said G. Keel before and at the said time 
when, &c., within the precincts and limits of the manor of S/oioey, did use 
the said gun in the declaration mentioned, for the killing of game within the 
precinct and limits of the said manor, he, the said W. Crostman, being game- 
keeper and deputed and authorized as aforesaid, at the same time when, &c., 
did, by virtue thereof, within the precinct and limits of the manor of Stowe^f, 
take and seize from the said G, Keel, the gun so used by the said G. Keel for the 
killing of game within the precincts and limits of that manor ; and did then 
carry and deliver the same to the defendant, to be by him held and kept, for 
the use and benefit of the said W. J. Bmrdett, as being such lord of that ma- 
nor, as it was lawful for him to do, for the cause aforesaid ; and that the de- 
fendant had from thence, hitherto, as the servant and by the command of the 
said JV. J. Burdett in that behalf, kept and detained the said gun, for the use 
of the said W. J. Burdett, as it was lawful for him to do for the cause afore- 
said ; which were the said supposed grievances and conversion in the declara- 
tion mentioned. Conclusion with a verification. 

The plaintiff joined issue on the first and second .pleas; and after protest- 
ing that the authority, deputation, and appointment, at the time of commit- 
ting the grievances, was not in force or effect, repUed de iujurid to the third 
plea. 

At the trial, before WilUams^ J., at the last ifHiDg asBizes for Somer§et§kire, 
the following appeared to be the facts of the case. The plaintiff proved that 
a gun belonging to him, was taken away from one George Keel, an uncertifi- 
cated sportsman, by Grossman, the defendant's servant, in November, 1832. 
When the seizure was made. Keel was within the supposed manor of Sioufen, 
with the gun in his pocket, loaded, and under circumstances which might have 
warranted Grossman in supposing that his intention was to kill game. The 
defendant refused to give up the gun to the plaintiff, contending that his ser- 
vant had a right to seize it. 

On behalf of the defendant it was proved that Mr. Burdett had demised his 
estate at Stowey to the defendant; and on the ^Aih. November, 1830, had 
granted a deputation to Grossman as gamekeeper, whidi was enrolled with the 
clerk of the peace in the same month. For the purpose of shewing that SUh- 
wey was ja manor, some evidence of the exercise of manorial rights, by Mr. Bwr^ 
dett was given, as that he had enclosed waste lands, and erected a pound. On 
behalf of the defendant it was objected that he ought to have received a notice 
of action, in pursuance of 1 & 2 Wm. 4, c. 32, sec. 4 7 (a). The plaintiff contended 
that the defendant was not within the protection of that statute; and that 
Stowey was not a manor, or a reputed manor. The learned judge reserved the 
point arising on the construction of the statute; and the jury found, lat, that 
the gun belonged to the plaintiff; 2ndly, that Keel was not using it for the 
destruction of game; and, 3rdly, that Stowey was not a manor. Verdict for 
the plaintiff. 



(a) The 47th section enacte, " That all 
actions and pTx>8ecutions to be commenced 
against any persons for any thing done in 
pursuance of the act, shall be commenced 
within six months, and notice in writing of 
such action and of the cause thereof shall 



be given to the defendant one calendar 
month at least before the commencement of 
the action, and the defendant may plead the 
general issue and give this act and the spe- 
cial matter in evidence." 
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Erk, in Easter Term obtained a rule nisi, to enter a nonsuit, upon the Cont. Pitas. 
point reserved at the trial. b'^''*' 

r. 

Bompas, Seijt., and Butt, shewed cause. — ^The statute which was in force Orkbit. 
when the gun was seized by the defendant, was the 1 & 2 Wm. 4. c. 32. It 
18 true that by the 47th section, the defendant would have been entitled to no* 
tice of action if he had been a regularly appointed gamekeeper, but there are 
aereral grounds upon which it may be contended, that he is not within the 
protection of that statute. 

1st point. — ^The statute came into operation on the Slst October, 18^1, and, 
consequently, after the grantmg of the deputation in 1830. By the 14th sec- 
tion of the 1 & 2 W. 4, c. 32, a lord of a manor or reputed manor, may ap- 
point and depute any person to be a gamekeeper; and the 16th section pro- 
vides that no appointment or deputation shall be valid, unless and until, it shall 
be registered with the derk of the peace for the county. The defendant 
ought, therefore, to have obtained a new deputation, and to have registered it 
with the derk of the peace, in pursuance of these enactments. The former 
deputation was no longer in force, because, by the first section of the new sta- 
tute, all the former statutes, (except as therein excepted,) were repealed. Nor 
can it be contended that the present case, fedls within either of the excep- 
tions (&). It was contended, at the trial, that the granting of the deputation in 
1830, was a matter done within the words of this exception, but that construc- 
tion cannot be adopted. Sections 5, 13, and 41, may be referred to, to shew 
that a new deputation was contemplated by the legislature, and that the old 
one vras no longer in force. Surtees v. EUi8on(c). R. v. M*Kenzie(d). 

2nd point. — ^Another objection is, that even if Croesman had a vaUd deputa- 
tion, the defendant is not entitled to the protection which a gamekeeper would 
have, by force of the 47th section of the statute. The deputation was granted 
to Crossman, and although it recited that he was at that time the servant of 
the defendant, that would not authorize the latter to keep the gun. Nor 
was it shewn that he was servant to the defendant at the time of the seizure of 
the gun, but the defendant has acted in the transaction as an entire stranger. 
Hopkins V. Crowe (e). Irving v. Wilson (/). Nor is this case within the 
principle to be found in Greenway v. Hurd(g), and Waterhouse v. KeeH(h), 

3rd point. — The next objection is that there was no proof at the trial that 
Stowey was a manor or reputed manor, and the verdict of the jury negatived 
that it was either the one or the other ; therefore there was no right in 
Mr. Burdett to appoint a gamekeeper. The acts of ownership which were re- 
lied upon, were quite consistent with the feust that the owner was a freeholder. 
They did not even prove that Stowey was a reputed manor ; but as in the plea 
it is called a manor, it was incumbent on the defendant to shew the existence 
of a manor. The older game-acts do not give the right to appoint game- 
keepers to the lords of reputed manors. In The Earl of Aylesbury y. Pattison{i), 
it was held that the word manor did not indude a hundred, or wapentake. 

Erie contrdt, — It is said that although Grossman may be within the protec- 

(b) See this pait of the statute in the (/) 4 T. R. 485. 
judgment. {g) 4 T. K. 653. 

(c) 9 B. & Creu. 750. (A) 4 B. & Cress. 200. 

(d) Russ. ft Ryan, Cro. C. 429. (i) 1 Doug. 28. 
(«) 4 Ad. k Ellis, 774. 
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Com. Ptrau tion of the new statute, the defendant is not. Bat throngboat the whde 
transaction, the two persons have been treated as acting together; and in the 
deputation Crossman is described as the servant of the defendant; and it was 
in evidence that the defendant was the lessee of the manor. Even if be were 
not strictly within the meaning of the new statute, yet, as be acted bona fide 
under a notion that he was justified in keeping the gun, be is entitled to setup 
the statute as a justification. Beechey v. Sides (k). Cook v. Leomard{f). 

The existence of the manor is admitted on the pleadings. The plaintiff 
having protested that the deputation was not in force, at the time of ocnnmit- 
ting of the grievances, thereby admitted the existence of the manor, and that 
question was not in issue, and the verdict of the jury as to that point, has no 
operation. And it was not necessary to prove it a manor for all purposes, 
because there may be a quondam manor in existence, when it has ceased to be 
a leg^ manor for defect of freehold tenants. Sonne v. Irekmd(m). 

Nor is it necessary that the defendant should rely altogether upon the third 
plea; because if the defendant is within the protection of the statute, he isenti* 
tied to give all matters in issue, under the provisions of the 47th section. Tlwo 
the question is, whether the deputation was in force when the gun was seized. 
It is dear that there was a good and vaUd deputation in force before the passing 
of the 1 & 2 W. 4, c. 32. By the first section all former statutes are repealed 
with certain exceptions, one of which is, " except as to any matter done by 
any persons under the authority of any of the said acts, before or upon the 
dlst day of Or^o^, 1831." Now the granting of the deputation in 1830. 
was a matter done, under the authority of the repealed statute; and, therefore, 
the defendant comes within the provisions of the exception. It could not have 
been intended that a new deputation should be taken out; if that were so, two 
deputations would have been required in all cases during the year 1831 ; one 
which would be in operation until October, and another for the remaining 
months in the year. 



TiNDAL, C. J. — ^This rule must be discharged. The defendant justifies tiie 
right to seize the plaintifiTs gun, under the statute 1 & 2 W. 4, c. 32. By 
sec. 13 it is enacted, that it shall be lawful for the lord of any manor, or re- 
puted manor, by writing under hand and seal, ** to appoint one or more per- 
son or persons as a gamekeeper or gamekeepers, to preserve or kill the game, 
within the limits of such manor or reputed manor, for the use of such lord or 
steward thereof, and to authorize such gamekeeper or gamekeepers, within 
the said limits, to seize and take, for the use of such lord or steward, all dogs, 
nets, and other engines and instruments for the killing or taking of game, as 
shall be used within the said limits, by any person not authorized to kill game 
for want of a game-certificate." The question is, whether the defendant has 
brought himself within the privileges granted by this statute, so as to entitle 
htm to give matters in evidence, under the general issue, and to have notice of 
action? It is clear that, under the special plea, the defendant is out of court, 
and he must, therefore, rely upon the general issue ; and it becomes one and 
the same proposition, whether he can avail himself of the general issue, and 
also require notice of action. It is clear that, under the 22 and 23 Car. 2, 
c. 25, he would not be entitled to either of these privileges, and he must, 



{i) 9 B. & Cress. 806. 
(l) 6B. & Cress. 361. 



(m) 10 East, 259. 
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therefore, bring himself within the provisions of the new statute. Now it ap- com. PUos^ 
pears to me that the defendant was not a gamekeeper, appointed or deputed 
under the provisions of the new statute. The words of the sixteenth section 
are extremely strong and significant. It is enacted, that no appointment or 
deputation of any person as gamekeeper, by virtue of that act, shall be valid, 
unless and until it shall be registered with the clerk of the peace. It was ex- 
pressly found, at the trial, that the deputation was given under the old act; 
and that it was registered in November, 1830, which was before the new act 
came into operation. It cannot, therefore, be said, that the defendant was a 
gamekeeper, appointed or deputed by virtue of the new act. Then it is said 
that there are words used in the first section, which do virtually continue the 
deputations under the old act; but the defendant b bound to go further, and to 
shew that he is entitled to all the benefits conferred by the new act; let us 
therefore see, if the words are sufficient to support this view of the case. By 
the new act, all the former statutes are repealed, with certain exceptions; they 
are three in number: first, " except so far as any of the said acts may repeal 
the whole or any part of any other acts;" secondly, " and except as to any 
ofiTences which may have been committed against any of the said acts, before 
or upon the said 3l8t day, and as to any penalties which may have been in- 
curred thereunder, before or upon the said 31st day, which ofifences shall be 
dealt with and punished, and the penalties recovered, as if this act had not 
been made." Then comes the third exception, upon which the defendant 
relies, " and except as to any matters done by any person under the authority 
of any of the said acts, before or upon the said 31st day, with respect to 
whom every privilege and protection given by any of the said acts, shall con- 
tinue in force, as if this act had not been made." These words import that 
the privileges and protection given by the former statutes, shall continue until 
the 31st of October, 1831, and it is contended that this includes the deputa- 
tion. But it is to be observed that the persons of whom the legislature is 
speaking, are gamekeepers, acting under a deputation, and that, limits the 
clause, and it cannot be extended to lords of the manor, who grant the depu- 
tation. It appears, therefore, to me, that as the defendant has not brought 
himself within the exception, he is not entitled, on that ground, to enter a 
nonsuit, and this rule must be discharged. 



Va UGH AN, J. — No reasonable doubt can be entertained about this" case, 
llie plaintiff proved all that was necessary to support an action of trover. The 
question is whether, under the provisions of the 1 & 2 W. 4, c, 32, the old 
deputation was continued, as if it had been a new one. It has been contended 
that if this is not so, great inconvenience would follow, but if the words are 
plain, that ai'gumcnt ought not to prevail. The first section contains three ex- 
ceptions, but I cannot consider that the construction contended for is in any 
manner applicable. In every view of the case the verdict is right. 

BosANQURT, J. — The first point which the defendant is bound to maintain 
is, that there was a valid deputation, and it must have been a deputation 
which was valid, prior to the 1 & 2 W. 4, c. 32. Previous to that time, cer- 
tain rights arc conferred on lords of manors, and by the special plea, the de- 
putation is stated to have been given by the lord of the manor of Siowey, and 
upon that question an i^sue was raised. But it appeal s, by the finding of the 

VOL. III. u 
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^^ ^^fr '* jury, that there was no manor in existence, and, if that be so, there was no 
Bush valid deputation which could be continued. It might be unnecessary, there- 
Q '• fore, to inquire whether the deputalion was continued; but, for the reasons 

which have been given by my lord chief justice, which I do not think it neoes* 
sary to repeat, I am of opinion that the deputation was not continued by the 
new act. By the exception in the new act, for matters done prior to the dlst 
of October, 1831, the same privilege and protection is given; but I think the 
word " matters " means things done which would make the party liable to 
penalties or other proceedings; and in such cases they have the same privi- 
lege and protection as they had before. Then it is said, that if the deputatioii 
is continued by the 1 & 2 W. 4, c. 32, then that an act done subaeqnentiy, 
would be entitled to protection; but even if that were so, the privilege and 
protection would only be the same as it was previously, and that did not in* 
dude the privilege of pleading the general issue, and of receiving a notioe of 
action. 

CoLTMAN, J. — I see no ground for disturbing this verdict. The third plea is 
out of the question, by the finding of the jury ; but it is open for the defendant to 
ask for a nonsuit, on the ground that he was entitled to give the whole defence 
in evidence, under the general issue, and that no notice of action was given by 
the plaintiff: that depends upon the efiect which is to be given to the excep- 
tions in the first section of the 1 & 2 W. 4, c. 32. All former acts are rq)ealed, 
with certain exceptions, and it is material to consider for what purposes the 
exceptions are introduced. The exceptions are, first, of former repeals; se* 
condly, of offences committed before the 31st of October, which would other- 
wise have remained unpunished; and, thirdly, of matters done under the 
authority of former acts. The latter provision seems to have been inserted 
for the protection of persons who might otherwise have been liable to actions; 
such an exception might have been unnecessary for this purpose, but I see 
no reason for extending it beyond that. Upon the principle, therefore, that 
the new act repeals all former acts, and that the defendant is not brought 
within the exception, I agree that this rule must be discharged. 

Rule discharged. 



Kov. 15. MoRLFn% administrator of John Cumberlege deceased r. 

Inglis and others. 

In an tciion of \ SSUMPSIT.— The declaration stated that the defendants on, &c., were in- 
money lebt, the debted to John Cumberlege in his lifetime in 10,000/. for money received 

^Jwded^ME ^y ^^^ defendants for the use of the said John Cumberlege; and in 10,000/. 
B9t-o% that by for money found to be due from the defendants to the said Johm Cumberlege, 

in'wiityDgthc" ®° ^^ account then stated between them. 

plaintiff |aa* 

raoteed to pay the defendant 1600/.. money lent, and any further iiuniR which they mi|;ht ad. 

vance lo J. C; and that, at the time of the nuit, the plaintiff was indebted to the defendants on 

the laid guarantee, the said sum of 1600/., and a further sum of 3000/., afterwsnls lent to J. C. 

HelA^ that this was not a debt which could be set-off against the plaintiflTs demand, within 

S Geo. 2, c. 22, tec. 13. 
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totiw sndJofa Ck u m k m h ^ ^ or to tbe pUiiitiff» «Eft Cem> r%m^ 
his administntar. snoe his deoeMe- A simSar coout for iikmkt doe to the j^i^^^ 
phintitf' «s admmHtntter. «>^ 

Pi^«_llK ddandttitB mj diat heretafare. and in the lifeline of the said ^'^*** 
JoJM fWiiiiliji deoeaaed, to wit. on the 2Mi day of S^mOer, A.D.. lS3i, 
in ooosideratioa that the liiftadaiitR. at the request of the said JoAa Ckmher* 
lege, uDot drcenndL had agreed to lend and ad^nnoe to JeHm Omhtrkige the 
yo«nger, die SOB of the aaid Jafai fWiiiiliji deceased, the awn of 1600^, and 
woold. with die assent of the said Jafai CWwfcWy . hold die said sam at the 
dispoaaL and phce the saaae to the credit, in aoconnt of the said Jahi C Wa i her > 
le^e deceased; and ako in oonsidention that die aaid defendants, at die request 
of the said Jpim Cmmkerkfe d e oe as e d . would adranoe to or for or on the account 
of the said Jokm CmmkeHefe die younger, sndi feither suns as he might re- 
quire of the defendant in that h^alf. die said Jafai Omheritfe deceased, hy a 
certain memonuidiim in wiitii^, then signed hy him, guaranteed and agreed 
with the defendants to be answenbfe to them for the repayment of the said 
sum of 16001. ; and also any further sums whidi might then, to wit, on the 
day and year last aforesaid, or diereafter he owing to them from the said Jdkm 
CumbeHege the younger. And die defendants aver that they, confiding in the 
said promise and undertaking of the said Jokm Cmmberiege deceased, did after- 
wards, to wit, on the day and year last afdvesaid, with the assent of the said 
Jokm Cmmberfege the younger, hold the said sum of 16001, agreed to be lent, 
and which was then lent to him, by the defendants, on the terms aforesaid, at 
the disposal of, and place the same to the credit in account of the said Jokm 
Cumberlege deceased, and did accordingly then apply and advance and pay the 
same upon the terms aforesaid; and relying on the said guarantee, did after- 
wards, in the lifetime of the said Jokm Cumberlege deceased, to wit, on the 
1st day of October, 1831, advance and pay to and for and on the account of 
the said John Cumberlege the younger, divers other monies, to wit to the 
amount of 3000/. ; and although the times for the repayment of the said sums 
of 1600/. and 3000/. to the defendants elapsed before the commencement of 
this suit, and although the said John Cumberlege the younger was afterwards, 
to wit, on, &c., requested by the defendants to pay them the said sums of 
1600/. and 3000/., yet he hath not paid the same, or any part thereof, to the 
defendants or either of them ; of aD which premises the said John Cumberlege 
deceased, afterwards, to wit, on, &c., had notice, and was then requested by the 
<te)endants to pay them the said sums of 1600/. and 3000/. ; yet the said John 
Cumberlege deceased, in his lifetime did not pay, nor hath the plaintiff, as ad- 
ministrator as aforesaid, since the death of the said John Cumberlege deceased, 
paid the said sums of 1600/. and 3000/., or either of them, or any part thereof, 
to the defendants, or either of them, and the same still remains due, in arrear, 
and unpaid ; and the plaintiff, as administrator as aforesaid, before and at the 
time of the commencement of this suit was, and still is, indebted to the defen- 
dants in the said sums of 1600/. and 3000/., upon and by virtue of the said 
guarantee ; which said several sums of money in this plea mentioned, so due to 
the defendant, exceed the damages sustained by the plaintiff, as administrator 
as aforesaid, by reason of the non-performance by the defendants, of the said 
several promises in the said first and second counts mentioned, and out of 
which said sums of money so due to defendants, they, the defendants, arc 
ready and willing, and hereby offer to set off and allow to the plaintiff, as tid- 

u2 
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ConuPkoi. miniBtrator as aforesaid, the full amount oC the said damages, according to the 
AloRLsr form of the statute in such case made and provided. 

Demurrer — ^And as to so much of the said second plea as relates to the 
above guarantee, and the monies therein alleged to be due to the defendants, 
upon and by virtue of the said guarantee, the plaintiff saith that it is not suffi- 
cient in law, and shews the following causes of demurrer : — that money claimed 
to be due upon such a guarantee is not the subject-matter of set-off, and that 
the averment at the conclusion of the said part of the said second plea, that 
the plaintiff, as administrator, was and is indebted to the defendant by virtue of 
the said guarantee, if meant to be a conclusion of law upon the facts previoualj 
stated, is not a true or correct legal conclusion ; or if meant as a distinct allega- 
tion of a matter of fact, is not sufficiently certain, and does not show, as it ought 
to do, how and in what manner the plaintiff became so indebted ; whether 
upon an account stated, or by contract, or otherwise ; and also for that the 
"said plea is in other respects uncertain, informal, and insufficient. 

Joinder in demurrer. 

Martin, in support of the demurrer. — ^The question is, whether a liability on 
B guarantee is the subject of a set -off. It would not be so at common law, that it 
quite clear; therefore the defendant must rely upon the statute 2 Greo. 2, c. 22, 
which gives the right of set-off. Sec. 13 of that stat. enacts, that where there 
are mutual debts between the plaintiff and defendant, one debt may be set against 
the other ; but a liability on a guarantee is not a debt within the meaning oi 
this statute. The debts must be mutual. Now in 1 RoUe's Abr. page 594, 
pi. 2, it is said, that if the plaintiff declares that the defendant was indebted 
to him in 20/., for goods sold to a third person, at the request of the defen- 
ilant, and for which the defendant promised to pay, that is not a good consi- 
deration, because no action of debt would lie, but only an action on the case 
upon the promise. The same rule is laid down in other authorities, 1 Wms. 
Saund. 211, b. Butcher v. Andrews (a). Marriott v. Lister (b). Mines y. 
Sculthorpe(c), And, down to the present time, the rule is well established, 
that upon a liability on a guarantee, an action of debt is not maintainable. Nor 
can any precedent be found, of a plea of set-off, arising on a guarantee, in 
any of the books on pleading. Tliere are several authorities directly in point. 
In Crawford v. Stirling (d) the amount of a guarantee, given by the plaintiff, 
on account of one Kirkpatrick, was made the subject of a set-off, and it ap- 
peared that the plaintiff and defendant had settled an account, in which it was 
agreed that a certain sum should be taken as the amount of the guarantee ; 
but Lord'Ellenborough, C. J., said " that there was no foundation for the set- 
off claimed, as the sum claimed was unliquidated damages : that a guarantee 
was a contract of indemnity : it was to make good the default of another 
party, for whom the guarantee was given: that it was not an absolute debt by 
the plaintiff to the defendant, but an engagement for the deficiency of Kirk- 
patrick only : it could, therefore, only be known to what extent the pbintif 
was liable, when it was ascertained how much was paid by Kirkpatrick's estate; 
this was, therefore, uncertain and unliquidated till that fact was known. With 
lespect to the settlement of accounts, in which a certain sum had been put on 

(a) 1 Salk. 23. (c) 2 Campb. 214. 

(6) 2 Wils. 141. (U) 4 Esp. 206. 



.\ 



MICHAELMAS TERM, 1837. 



873 



one side of the account, on account of the guarantee, that was only stated as 
the amount of the guarantee and the palpable amount in the account, but it 
was still liable to be altered by the dividend made by Kirkpatrich, in diminu- 
tion of the debt due by him to the defendant. To make the sum admissible 
as a set-off, the sum must be settled in monies numbered." That case is in 
all respects like the present, and the reasoning of Lord Ellenhorough is un- 
answerable. Howlett V. Strickland (e). Comyn's Dig. tit. Debt. Weigall v. 
Waters (f). Cohon v. Welsh{g). Hutchinson v. Reid(h), Hardcastle v. 
Netherwood(t). Cooper v. Robinson (k). Grant v. Royal Exchange Com- 
pany (I). It may be said, on the other side, that in Cope y, Joseph (m) and 
Collins V. WaUis(n), defendants have been held to bail for money due upon 
contracts of indemnity ; but in all cases where the arrest is not founded upon 
a debt, a special order is obtained from a judge. Before arrests were allowed 
for debt, defendants might have been arrested for injuries accompanied with 
violence, as in the case of forcible entries. 3 Black. Comm. 281. 



Com. Pleas, 



MORLET 

V. 

Inolia. 



Sir W. W, Follett, contrii, — ^The set-off relates to two different species o£ 
sums : one a sum of 1600/., which the defendants agreed to advance to Cum- 
berlege the younger, and which was to be placed to credit in the intestate's 
account : the other a sum of 3000/. advanced to Cumberlege the younger, on 
the guarantee of the intestate. The words of the 13th sec. of 2 Geo. 2, c. 22, 
must be taken in their usual and ordinary sense, and whenever a sum certain, 
is due from the defendant to the plaintiff, it is a debt within the meaning of 
the statute. It may be conceded that whenever the claim is for unliquidated 
damages which must be assessed by a jury, it is not the subject of a set-off; 
and, therefore, it has been properly held that damages arising from a breach 
of covenant in a lease, cannot be set off in an action of covenant for rent, be- 
cause the set-off sounds in damages. This observation disposes of Weigall v. 
Waters (o) and that dass of cases which has been referred to on the other side. 
It is said that an action of debt will not lie upon a guarantee, and it is thence 
inferred that it cannot be made the subject of a set-off: but that is not the 
true criterion, for there are many cases where debt would not lie, and never- 
theless the demand could be set off. Com. Dig. tit. Debt, tA. 8.) where it 
is said — " If one promises A. to pay him \Qs, per week, if he will serve his aunt, 
debt does not lie, for the service was not to himself, and so there wants a 
qwd pro quo." Many other similar illustrations are to be found in Comyns. 
So debt will not lie by an indorsee against the acceptor of a bill of exchange* 
Clowes V. Williams ip) ; and yet such a debt is by every day's practice made 
the subject of a set-off. Debt will lie by the drawer against the acceptor of 
a bill of exchange, Priddy v. Henhrey (9), and that b in like manner the subject 
of a set-off. The question is, what is the meaning of the word " debt?** It 
means a sum certain, which is owing by one party to the other; and the 
cases only go to shew, that whenever the intervention of a jury to assess da- 
mages is required, the claim cannot be set off. It has been held, under the 
Bankrupt Acts, 5 Geo. 2, c. 30, sec. 28, and 6 Geo. 4. c 16, sec. 50, that to 
entitle a defendant, to his right of set-off, it is sufficient if the demand is of 



{e) Cow p. 66. 
(/) 6 T. R. 488. 
{g) 1 Esp. 379. 
(A) 3 Camp. 329. 
(0 5 B. & Aid. 93. 
{k) 2 Chit. 161. 



(0 5 M. & Sel. 439. 

(to^ 9 Price, 156. 

(m) 11 Moore, 248. 

(o) 6 T. R. 488. 

{p) 3 Bingr. N. C. 868; ante, 176. 

(v) I B. & Cress. 674. 
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C^M. Pkat. each a nature as would end in a debt. Comforth v. Rivatt (r). Eo$e y. S«Mt(f). 



JUoaLxr 



Eo9e v. Hart {t). Hawkins v. Wkitten («). Dickson t. Cass (x). The qaea- 
vl"** tion is not, therefore, whether an action of debt could be maintained upon 
Iv«Lis. fj^ guarantee, but whether it is a debt which may be set off. Tlie die- 
tum of Ashhurst, J., in Howlett v. Strickland (y), that debts to be set off mcust 
be such as an indehitatMS assumpsit will lie for, is clearly incorrect* otfaerwise 
no specialty debt could be pleaded by way of set-off. In Thorpe v. Tkorpe(M], 
where A. remitted a bill of exchange to B., to be paid to a third person on 
A.'s account, and B. did not pay over the proceeds, upon which A. brought 
an action of assiunpsit for money had and received, it was held that a set-off 
was admissible; although it was admitted that if the plaintiff had chosen to 
bring an action on the case, for the breach of duty, there could have been no 
set-off. The same principle is applicable here, the defendant may abandon 
any right which he may have to recover damages, and set off the actual amount 
of the money advanced on the guarantee. The principal authority on the 
other side is Crawford v. Stirling (a), but the reasoning of Lord EUenborough 
is not satisfactory. By the law of this country a party who receives a gua- 
rantee is not required to take any steps against the principal debtor; but Lord 
EUenborough's observations are rather applicable to the state of the law in 
other countries, where it is first necessary to exhaust the property of the prin- 
cipal debtor. Nor does it appear, in the report of that case, whether the 
time for payment by the principal debtor had expired; it would rather seem 
that it had not. In the present case the defendants were not bound to tike 
any proceedings against Cumberlege the younger, and therefore, the amount of 
the debt being ascertained and defined, there can be no good reason for hdd- 
ing that it cannot be set off. Whenever damages are liquidated, they may be 
set off. Fletcher v. Dycke (b) and Love v. Peers (c). In Cope v. Joseph (d) it 
was held that a defendant may be held to bail upon a gpiarantee, on the gnmnd 
that an action of debt would lie. The same principle is to be found in CeXUas 
y. Waais(e). 

Martin, in reply. — ^The cases which have been last referred to, do not affect 
the present question, because it is the usual practice to allow defendants to 
be held to bail, in actions of trover and other similar cases. It is a strong &ct 
that no authority can be produced, where a liability on a guarantee has been 
aUowed to be set off. The reason is, that the damages are uncertain* and the 
intervention of a jury is requisite to determine the amount of the liability. 
The question of damages is entirely with the jury; they may give less than 
the amount which is claimed, if the circumstances of the case wanrant them 
in doing so. For instance, if the principal debtor were a perfectly reqpaoaible 
man, the jury may take that into account. [Tindal^ C. J. — ^I know of no case 
where money is to be paid on a day certain, that, upon an action being brought 
against the surety, the Court have inquired into the solvency of the prindptl 
debtor.] Many of the cases which have been referred to, arise on debts doe 
on bonds and other specialties, but here the damages arise on a simple con- 
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tract, and they are unliquidated. Crawford v. Stirling (/) and Hardctutie v. Com. Pkat. 
Netherwood(g) are decisive authorities to shew that this plea cannot be sup- m^^^y 
ported. The cases arising on the Bankrupt Acts are distinguishable, because tr. 

the words '• mutual credits " and "debts and demands " are there to b^" found. iNotu. 
It is true that, in some cases, the amount of bills of exchange has been allowed 
to be set off, although no action of debt would lie, and it is not easy to find 
the origin of this practice. But the cases are very different, because a lia- 
bility on a bill of exchange is not a contract of indemnity, like a guarantee. 

TiNDAL, C. J. — It appears to me, that this plea of set-off cannot be sup* 
ported. The question depends upon a statutory law. The 2 Geo. 2, c. 22,. 
sec. 13, enacts — " That where there are mutual debts betweea the plaintiff 
and defendant, or if either party sue or be sued, as executor or administrator, 
where there are mutual debts between the testator or intestate, and either 
party, one debt may be set against the other, and such matter may be given 
in evidence upon the general issue, or pleaded in bar, as the nature of the case 
shall require." I shall not undertake to say that the word " debt " must be 
construed in the strict sense, which was necessary for the maintenance of the 
old action of debt, nor shall I go through the bead-roll of cases which has been 
cited upon that point. If the demand sought to be set off, sounds in damages,, 
the proper mode of deciding the question is to ascertain whether the damages? 
have been, or may be, liquidated or ascertained with precision, at the time of 
pleading. The present case falls within neither of these alternatives. The 
intestate had given the defendants a guarantee for the repayment of 1,600/., 
and any further sums which might thereafter be owing to them from /. CWm- 
herlege the younger. Now there being no time fixed for the payment of the 
money due on this guarantee, the law would imply that it was payable on de- 
mand ; and accordingly the declaration contains an averment that a demand 
of 1,600/. and 3,000/. was made, and the plea then proceeds to state that 
" the same still remained due, in arrear, and unpaid, and the plaintiff as admi- 
nistrator as aforesaid, before and at the time of the commencement of this suit,, 
was still indebted to the defendants in the said sums of 1,600/. and 3,000/. 
upon and by virtue of the said guarantee." But that is not a legal deduction. 
The guarantee was given for the payment of an uncertain sum of money at a 
certain time, and the intestate would not only be answerable for the sum lent, 
but also for any damages which would be immediately consequential upon the 
breach of the undertaking ; one species of such damages would be the interest 
on the sum due, and others may be suggested. It is dear, and it seems to 
have been admitted during the argument, that indebitatus asmtn^it could not 
have been maintained on this guarantee against the intestate. Suppose the 
parties were reversed, and that the defendants were suing the plaintiff on the 
guarantee, could it be contended that the plaintiff might set off the debt 
which he now seeks to recover? All the cases, and particularly Crawford v. 
Stirling (/), which I am unable to say is not rightly decided, clearly shew that 
he could not. What, then, is to prevent the defendants from suing on the 
guarantee in one action, and at the same time setting off the demand as an 
answer to another action ? Is that to depend upon their treating it as a de- 
mand for unliquidated damages in the one case, and calling it a debt in 

CO 4 Esp. 206. (g) 5 B.k Aid. 93. 
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Com.Pleat. ^« other? It, therefore, does not appear to me in this case that the 
damages are liquidated or ascertained. Thorpe v. Thorpe {f) is a case 
where the plaintiff waived his right to any damages, and sued upon the con- 
IvoLis. tract, and it was held that he had a right to make his election. Fletcher v. 
Dyche (g) was a case where the damages were clearly liquidated and ascer- 
tained. Cope V. Joseph (h) and Collins v. Wiallis (t) did not depend upon any 
question of set-off, but merely upon the discretion of the Court to allow par- 
ties to be held to bail, and those cases are not of sufficient weight to coun- 
teract the principle upon which we are now proceeding. Seeing, therefore, 
that Crawford v. Stirling {k) has remained so long undisturbed, I am not dis- 
posed to interrupt its repose now ; and think that our judgment ought to be 
for the plaintiff. 

Vauohan, J. — It was admitted, during the argument, that if this is a demand 
for unliquidated damages, it could not be set off against the plaintiff's debt; 
but it has been contended that the defendants may elect to receive the prin- 
cipal sum due from the original debtor, and waive all damages. It seems to 
me, however, that a guarantee is a contract peculiarly sounding in damages, 
and in the absence of all authority in support of this plea, I agree that oar 
judgment must be for the plaintiff. 

BosANQUBT, J. — I am also of opinion that the demands in the declaration 
and the plea are not mutual debts within the statute 2 Geo. 2, c. 22, sec. 13, 
It is dear that the intestate's undertaking to pay the money advanced to 
/. Cwnberlege the younger, must have been in writing, and no liability would 
have accrued, until default was made in payment by the original debtor. It 
was not, therefore, debitum in prasenti solvendum in futuro. It being, there- 
fore, a mere collateral engagement to pay the debt of another, it could only 
be made the subject of a suit for unliquidated damages. No precedent has 
been referred to, to shew that such a plea has been allowed, and there is a very 
direct authority, Crawford v. Stirling (k), in which Lord Ellenbonmgh held 
that such a demand was not the subject of a set-off. 

CoLTMAN, J. — I have always understood that such a demand as the present 
could not be made the subject of a set-off; and I look upon Crawford y. Siir^ 
ling(k) as shewing what the impression of the profession was, at the time it 
was decided, and there have been no subsequent decisions contrary to it. 

Judgment for the plaintiff. 

(/) 3 B. & Ado. 580. (i) 1 1 Moore, 248. 

(g)2T.R 32. (*) 4 Esp. 206. 

(A) 9 Price, 165. 
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CrOOME v. GuiSK. Nav.25. 

T^ROVER for the conversion of a horse. The defendant pleaded that the By a custom in 

plaintiff was not possessed of the said horse as of his own property, on ^p^n ^^^^y ^^^ 

"vthich plea issue was joined. scent, the lord 

By consent of the parties and by the order of a judge, the following case an herior, th« 

was submitted for the opinion of the Court: — Ikjsi quick cat- 

The manor of Patnswtck, m the county of Gloucester, is an ancient manor, mm, and in 

the lords of which have, from time immemorial, enjoyed the right of taking cat^{i"'\he be? 

certain fines and heriots from the tenants of the manor, according to the cus- household stuff 

tom of the manor, as thereinafter set forth, and the customary and copyhold anothercustom 

messuages and hereditaments, parcel of the said manor, have been from time ifanycustoma- 

immemorial, used and accustomed to be granted and demised by copy of court jet his land, 

roll of the said manor, for estates of inheritance in fee simple, by the *,'*"? VK'*^ 

r » / death the lord 

words sibi and suis, at the will of the lord, according to the custom of the has not been an. 

manor. t''*'f^/**S,***'* 

beast for his 

In the 28th year of the reign of Queen Elizabeth, some difficulties having heriot which 

arisen between the then lord of the said manor and his tenants, touching the manure Se°*^ 

customs of the manor, those customs were declared and explained in and by a premises for 

decree in a certain chancery suit, a copy of which decree was to be taken as his cfecease,*' 

part of this case. The customs set out in this decree were afterwards ratified ^^^^ ^^t *°'^. , 

was to be paid 

and confirmed by an act of parliament, passed for that purpose in the 21st 40«. instead of 
Jcrnies 1, which statute is also to be taken as part of this case. fharwhere'a^' 

The 6th, 7th, 13th, 16th, and 17th of these customs, are to the following cujitomarv te- 

-ix> ^^ . Rant had let his 

^ect:— Und and after 

6. " The tenants by their custome tyme out of minde used, may geve and wards died, the 

sell their customary lands att their will and pleasure, making a surrender of ^i^ ^^^ ^^^ 

the same either in the open court to the hands of the steward for the tyme b«*?* ^o' his 
^ ' 1 - . ,,,/., ^ ., . 1.. J heriot, but iliat 

being, or else out of court into the hands of the reeve of that yere, or his de- he was bound 

putie, in the psence of two customarie tenants of the same mannor, and the |°Jf*'*'^*^'* 

same surrender must be psented att the next court, or else the surrender to be 

void, and upon every surrender so made and psented in court, the lord is to 

have an herriott if the land be heriottable, that is to saye, for every yard and 

halfe yard of land which the tenants hold, to geve or paye the best quicke 

cattle, and in default of such cattle the best household stuffe or goods of what 

kinde soever." 

7. "That upon every discent of anie customary lands of inheritance, the 
lord is to have one year's rent for his fine and herriott in manner aforesaid if 
the land be herriottable." 

13. By this custom tenants were allowed to demise their lands without a li- 
cense from the lord. 

16. "By the custome every yarde or halfe yard of land holden by coppie 
after the custome and manner, is heriottable, and the heriot to be paid 
att the death of the tenante that dyeth seized thereof or upon the surrender 
of his possession when the reversion was surrendered before." 

17. '*If any customary tenante shaU lett or sell his yarde or halfe yarde of 
landes which is heriottable, and att his decease the lord not answered the best 
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Com. Pkat. beast for his heriott, which did commonly manure the said pmises by the space 
Croomx ^^ ^°® yeare next before his decease, or the full value thereof, that then such 
«'. pson to whom the same yarde or halfe yarde by the custome ought to come, 

shall pay to the lord or his officers, within six weeks next after the death of 
such tenant, three pounds for every yarde lande, and forty shillings for every 
halfe yard, insteade of an herriott, and in case definite be made thereof* then 
it shall be lawfuU for the lord, by his offietrs, to take one whole yeare's prof* 
fitts of such yarde or halfe yard, to his owne use and behoofe instead of die 
said herriott.'* 

In Feh-uary, 1804, the plaintiff purchased the said manor of Pamtwidk and 
became and still is the lord oi the said manor and seised in his demesne as of 
fee thereof. On the 2l8t of July, 1823, Sir Berkeley Wiliiam Guiee, Bart., wts 
admitted tenant to a half yard land, heriotable, parcel of the customary tene- 
ments of the said manor, called the Quarr, within the said manor, and hdd at 
the yearly rent of 1/. 7s. 4d., and a heriot, according to the custom of the ma- 
nor, on descent and alienation when it should happen ; and the said Sir B. W. 
Guiee, continued until the time oi his decease seised of the said tenement in his 
demesne as oi fee, at the will of the lord, according to the custom of the ma- 
nor. Sir B. W. Guise, afterwards, in 1830, demised the last mentioned tene- 
ments, from year to year, to John Bailey, to hold as sudi tenant thereof under 
the said Sir B. W. Guise, and /. Bailey became tenant, and his tenancy under 
the said Sir B. W. Guise continued until the decease of the latter, who died 
23rd of July, 1834, having by his will i^pointed the defendant his executor. 
The copyhold tenement descended to the heir at law of Sir B. W. Guise. Upon 
the death of Sir B. W. Guise, the plaintiff daimed the best quick beast of the said 
Sir B. W, Guise at the time of his death, as a heriot due on the descent of the 
said copyhold tenement, and in prosecution of such daim, and within the vpsct 
of ten days after the death of Sir B. W. Guise, the plaintiff sdzed a certain 
horse of the value of 50/., being the horse in the declaration mentioned» being 
the best quick beast of Sir B. W. Guise, such horse not having oommonly 
manured the said premises by the space of one year next before his decease; 
whereupon the defendant, claiming the said horse as pert of the pefaooal 
estate of the said Sir B. W. Guise, deceased, retook the said hone firom 
the pbdntiff, and converted the same to Ids own use. The defendant, after 
seizure of the said horse by the plaintiff, and within six wedcs next after 
the death of Sir B. W. Guise, tendered to the plaintiff the sum of 3/. for the 
said half 3rard of land, instead of an heriot, but the plaintiff refused to aocqpt 
the same. 

The question for the opinion of the Court was, whether the plaintiff was 
entitled to recover in this action? If the Court should be of opinion that the 
plaintiff was so entitled, judgment was to be entered for the plaintiff by con- 
fession for 50/. damages; but if the Court should be of opinion that the plain- 
tiff was not entitled to recover, judgment of nolle prosequi was to be entered 
for the defendant. 

R. V, Richards, for the plaintiff. — The lord of the manor is entitled to reco- 
ver this horse under the general law ; and by virtue of the sixth and seventh 
customs of the manor. When a heriot is due, the property in die beast is in 
the lord immediately on the death of the tenant : and the lord cannot take anj 
chattel but one which which belongs to the tenants 1 Scriv. on Copyholds. 
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440, 2nd ed. Partmi y. Masfm{a). By the sixth custom the heriot is Com, Pkm. 
descrihed as heing the heat quicke cattle, and in default of such cattle, the 
best household stuff or goods of the tenant. Then the seventh custom is, 
that upon erery descent, the lord is to have one year's rent for his fine, and he- 
riot in manner aforesaid, if the land be heriotable. Here the lord has exer- 
cised his ri^t by making the seizure, and it is incumbent on the defendant to 
■hew why that right cannot be exercised. It will be said that the seventeenth 
custom prevents the lord from demanding the best beast, and that the tenant 
was entitled to pay the sum of two pounds for the half yard of land; but that 
custom would only come into operation where the lord " is not answered the 
best beast for his heriot, which did commonly manure the premises." There was, 
therefore, an option reserved to the lord, and the seventeenth custom was not 
intended to deprive the lord of his heriot according to the seventh custom; 
but must be construed as giving him a cumulative remedy, in cases where the 
customary tenant had let his land, as he was allowed to do by the thirteenth 
custom. But the personal estate of the tenant, is not in any manner exone- 
rated from the primary liability to satisfy the lord of his heriot. 

Stephen, Seijt., conMi. — ^The defendant having tendered to the plaintiff the 
sum of two pounds, within six weeks from the death (^ the tenant, in respect 
of the land which had been demised, the plamtiff was not entitled to daim the 
horse as an heriot. The seventeenth custom is precisely applicable to this 
case. Nor was the plaintiff entitled to seize this beast, because it had not 
commonly manured the premises demised, for one year before the tenant's de- 
cease. The case of Parton v. Mason(a) merely shews that a custom to take 
the goods of a stranger as a heriot, is not good. In Garland v. JekyU{c) 
heriots are said to be a species of tribute, which the tenant offered to the lord, 
when he prayed the lord to confer on him the interest which had been deter- 
mined by the decease of his former tenant. 

The custom set out in the seventeenth section was intended as a commuta- 
tion for the heriot: for half a yard of land consists of about ten acres, and 
two pounds was about the value of a good beast at the time the award was 
made. The lord was entitled to seize the best beast which manured the 
ground, and if there was no such beast to seize, the lord was to be entitled to 
the payment of two pounds. If there is any doubt as to the compensation 
which the lord is entitled to receive, then as customs are construed strictly, 
the judgment of the Court ought to be in fovour of the defendant. Year 
Book, 5 Hen. 7, 41. In Artknr v. BokenhaM(d), it is said upon this subject, 
"All customs which are against the common law of England ought to be taken 
strictly, nay very strictly, even stricter than any act of parliament that alters 
the common law. It is a general rule that customs are not to be enlarged 
beyond, the usage, because it is the usage and practice that makes the law in 
auch cases, and not the reason of the thing; for it cannot be said that a cus- 
tom is founded on reason, though an unreasonable custom is void, for no rea- 
son, even the highest, whatsoever, would make a custom a law; so it is no parti- 
cular reason that makes any custom, law, but the usage and practice itself, with- 
out regard had to any reason of such usage, and therefore you cannot enlarge 

(a) Dyer, 199 b. (i) 11 Mod. leO. 

(c) 2 Biog. 293. 
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such custom by any parity of reason, since reason has no part in the making 
of such custom." 

Nor will equity interfere in favour of heriots. 2 Eiq. Ca. Abr. 279. Itap- ^ 
pears that there is no novelty in a custom which gives the lord the sum of forty 
shillings in lieu of a heriot. Viner's Abr. tit, Heriot. G. 12. Hangon v. 
Carve {e). Or in requiring that the beast should be levant and couchant 
upon the land. Fitz. Abr. tit. Hariott, 6. Parton v. Ma8an(f), The case 
of underletting was expressly provided for by the seventeeth section, and the 
lord is bound by that provision. As the custom there set forth, comes subse- 
quently to the sixth custom, it ought to prevail. Thus in Paget v. Foley (g), 
where two afiimative enactments were inconsistent, it was held that the provi- 
sions of the latter, pro tanto, repealed the former. Hardress, 344. 

R. V, Richards, in reply. — ^The lord has not seized under the 'provisions of 
the seventeenth section, but under the custom set out in the sixth and seventh 
sections. Therefore the argument, that the beast had not been manuring the 
premises, is not appUcable. It is not necessary for the plaintiff to shew what 
the meaning of the seventeenth section is, because it does not apply to the 
present case. As to the origin of heriots, the better opinion is that they were 
originally tributes made to the lord, of the best horse and armour of the de- 
ceased tenant, in order that they might continue to be used for the purposes of 
national defence. There is no privity between the lord, and the occupier of 
the land, and the lord could not seize the beast of a stranger: 2 Wms. Sannd. 
168 a., therefore the heriot must in all cases be paid by the tenant. It is said 
that the lord ought to seize a beast which has manured the land for one year, 
but cattle do not stay on any premises during the whole of a year. In Par- 
kin V. Radcliffe{g), it was decided that a plea which set out a custom that the 
homage should assess a compensation in lieu of a heriot could not be mam- 
tained. 

Cvr. adv, wit. 



TfNnAL, C. J. — ^The question raised by this special case is, whether the 
plaintiff, as lord of the manor of Painswick, was justified in seizing the horse 
which is the subject-matter of this action, as a customary heriot due upon the 
death of the late Sir Berkeley William Guise, a customary tenant of the said 
manor ? And the answer to this question appears to us to depend not so 
much upon any discussion of the general law relating to heriots, as upon the 
proper construction to be put upon the customs of this particular manor. The 
customs are set forth in the decree of the Court of Chancery, which forms 
part of this case, and which were afterwards confirmed by a private act of 
parliament, passed in the 21st year of King James I. 

Such of the customs of the manor as claim our particular attention, are the 
customs contained in the 6th, 7th, 1 6th, and 1 7th articles of the indenture 
set forth in the decree. It appears, by articles 6 and 7, that a heriot is due 
by custom to the lord, upon every surrender and every descent of all customary 
tenements of the manor, that are heriotable, and that such heriot is " the best 
quick cattle; and in default of such cattle, the best household stuffe or goods 
of what kinde soever of the late tenant." And it appears further, from arti- 
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cle 16, that aU half-yard lands within the manor, holden hy copy, of which Com. Pleat. 
description is the tenement in question, are heriotable. 

So far, therefore, as depends on these two customs, the case is free from 
all doubt. If no other custom had been set forth iu the decree, the right of <»ui«e. 
the lord of the manor to seize the horse, as the best quick cattle of the late 
customary tenant, upon his death, would have been inevitable, and the 
plaintiff, the lord of the manor, would have been entitled to judgment in 
this action. 

But the difficulty arises from the custom set out in the seventeenth article, 
by which it is provided " that if any customary tenant shall let or set his half- 
yard land which is heriotable, and at his decease the lord not answered the 
best beast for his heriot, which did commonly manure the said premises by the 
space of one year before his decease, or the full value thereof, then such per- 
son to whom the same yard or half yard, by the custom ought to come, shall 
pay to the lord or his officers, within six weeks next after the death of such te- 
nant, 3/. for every yard land, and 40^. for every half yard, instead of an heriot ; 
end in case of default the lord may enter and take one year's profits." Now, 
on the part of the lord it is contended, that notwithstanding the case may fall 
within the seventeenth custom, by reason of the half yard land, being let or set 
at the time of the tenant's death, the lord has still the right to the best beast 
of the tenant, under the sixth and seventh customs ; that the seventeenth cus- 
tom only applies where the lord " has not been answered the best beast ;" 
that is, has not seized the best beast, under the general customs, and that the 
seventeenth custom gives him a cumulative remedy against the new tenant or 
the land itself, in case the old tenant died without being possessed of a beast, 
or the lord was unable to seize it. On the other hand, the tenant insists that 
the seventeenth custom applies to and governs the case of a half yard land 
which is let and set at the time of the tenant's death, and that the lord in such 
case can only take the heriot given by that custom, or the substitute thereof, 
provided by the same custom, and cannot resort to the heriot given him by 
the general custom. And we think we do less violence to the language of the 
customs, by holding the interpretation contended for on the part of the tenant 
to be the right construction ; namely, that where the half yard is let or set, 
the lord cannot seize the best beast, or best household stuff or goods of the 
late tenant, but must have recourse to the heriot or the substitute thereof, de- 
scribed and provided for by the seventeenth custom. 

In the first place it is difficult to hold the seventeenth custom, as giving a 
cumulative remedy to the sixth, when it provides for and relates to only one 
of the cases governed by the genera] custom. For whilst the general custom 
gives the lord a heriot both upon surrender and descent, the seventeenth cus- 
tom applies itself to the case of descent only. Again, whilst the general 
custom gives as a heriot, the best quick cattle, and, in default of such cattle, 
the best household stuff or goods, the seventeenth custom is altogether silent 
as to the alternative, and gives only the best beast ; and as to the argument 
on the part of the plaintiff that by the very terms of the seventeenth custom it 
is conditional only, namely, the lord not answered the best beast for his heriot, 
we agree that if the condition had stopped here, the conclusion contended for 
by the lord, would have been irresistible ; but it continues thus, the lord not 
answered the best beast for his heriot, which did commonly manure the said 
premises by the space of one year next before his decease, or the full value 
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Com. Pleat, thereof; bo that the custom is so for from letting in the ordinary heriot due 
Croome ^V^^ a descent, that it gives a heriot substantially different in kind and de- 
V. scription in every case falling within it ; the one giving the best qnick cattle 

or best household stuff or goods ai the customary tenant, the other giving the 
best beast which ordinarily manured the land for the year next before the te- 
nant'sdeath (whosoever it might be) or the value thereof. We think, therefore, 
we can give force to the two customs, in no other manner, than by holding the 
one to apply to the case where the customary tenant dies in occupation of his 
heriotable tenement, and the other to the case of the death of the tenant of a 
half yard of land, which is let or set at the time of his death. 

In the course of the argument, many difficulties have been put by tiie 
plaintiff's counsel, as to the possibility of enforcing the seventeenth custom; 
such as the leg^ty of a custom to seize the best beast of the occupier or of a 
stranger; the difficulty of applying the custom, if the premises have been ma- 
nured only part of a year, and the like, but it is to be observed that the custom 
provides en election which is free from all difficulty ; viz., the value of tiie 
beast, and as the payment is to be made by the tenant, the election is widi 
him. And still further in case the payment of this heriot altogether fails* the 
custom provides a resource which is altogether free from exception ; viz., tile 
payment ai 40b. instead of an heriot, and in default thereof, one whole yearns 
profit of the land. 

It is to be observed that by this construction the lord gains in many eases 
an immediate advantage, for he has the certainty of a heriot, or of a substitute 
for a heriot, which at the time was probably thought an equivalent in value, in 
every case of the death of a tenant of a half yard land, which is let and set; and 
again the customary tenant is bound to make good the payment in lien of the 
heriot. Whereas under the general custom, he has only the best quick cattie 
or best household stuff of the customary tenant, which may be worth less, or 
the tenant may die without possessing any. It appears, therefore, a more just 
as well as sound construction, not to throw into the lord's scale the benefit of 
both customs ; and we are the more inclined to this construction because, 
upon the general principles, the custom of heriots is not a custom to be ex* 
tended in favour of the lord, and in this particular case the confirming of the 
custom, was the result of a bargain or agreement between the lord and the 
tenants, in which, according to the language of the arbitrators to whom tiie 
differences were referred, " the tenants have g^ven for bu3ring their peace, a 
very ample and liberal satisfaction to their landlord, not inferior in otur opinions 
to the true worth of any benefits they shall or may receive by this order." 

We therefore think, for the reasons above given, a nolle proseqiu must be 
entered. 

Judgment for defendant 
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Dallman v. King. nov. is. 

^ASE for an exceauuve distress. At the trial, before Tindal, C. J., at the ^"^hnSSTof 

Lomiom sittings after Easter Term, it was proved, that the defendant, as • houae con- 

tmstee for a charity, let a dwelling house and premises in St. Jameses Street loJ^ng^cUusw, 

to the plaintiff, at the yearly rent of 250/., payable quarterly, by an agreement "and the uid 

in writing bearing date the 29th of August, 1835. The agreement contained le^ee,] doch 

the following daoses: — "And the said Thomas DaUnum doth hereby promise hereby airne to 

and agree, to spend out of his own proper monies, within one year from the one vear fh>m 

date hereof, 200/., at the least, in erecting and building a kitchen to the said ^/f* Jf^^JT**^' 

messuage with necessary fittings ; and also in altering the large room one pair leait,^ in erecu 

story, into two or more rooms, or in such other repairs as may be necessary [Jtijeliid me 



met* 



to make the same fit for habitation ; such erection and alterations or repairs suaffe, and alio 
to be inspected and approved of by the said William King, and to be done in |°^ room\nto 
a substantial manner ; and it is agreed that the said Thomas DaUman shall be ^*o or more 
allowed 200/. towards such erection and alteration or repairs, and shall be mch other re- 
at liberty to retain the same, out of the first year's rent of the premises. And Py^^'f^'y *^ 
the sud T. DaUman doth hereby further promise and agree to pay to the said make the lame 
W. King, or to the trustees for the time being of the said charity, the said fio^,u*h wc- 
yearly rent of 250/. at the times and in manner aforesaid.'* The plaintiff tlon^and altcnu 
having entered upon the premises, caused sundry repairs and alterations to IJbe^nipected 
be made at the cost of 200/. and upwards, within one year from the date and approved 
of the agreement; but the defendant did not approve of some portions of w. k., [the 
the work, and when the first year's rent became due, he allowed the plaintiff }S*?''l j"^ ^ 
115/. 17 s. on account of the repairs, and distrained for the balance of the tob«tantial 
year's rent, after giving the plaintiff credit for 50/., which he had offered to JJ^jJ^J^ ^^ ** 
pay. the Mid T. D. 

It was contended on behalf of the defendant, that his approval of the altera- Jo^ed |m/. to- 
tions, was a condition precedent to the plaintiff's right to deduct the 200/. out wards such 
of the first year's rent. The learned judge refused to nonsuit the plaintiff, and i^teriiaont or 
left it to the jury to say, whether the work had been done in a proper and 'Wj'J' •"4, 
substantial manner, and to the amount stated in the agreement. The jury berty lo maio 
found a verdict for the plaintiff. ^ ?*^ "^'.^^ 

'^ the first vear s 

rent of the said 

Tulfourd, Seijt., in pursuance of leave reserved, obtained a rule fdsi to set 5^ie«iee laid 

aside the verdict, and to enter a nonsuit upon the objection made at the trial, out more than 
TT 'j. J IX n* • / \ SOO/. but the 

He ated Morgan v. Birme (a). lessor did not 

approve of all 
the work, and 

Wilde, Seijt., and /. Bay ley shewed cause. — ^The opinion of the learned di*« rained for 
judge at the trial, was correct. In all questions as to conditions precedent, the the first ?par*s 

situation of the parties in the particular case, must be considered. In the f*"*- ^f^'* 
. . ^ \ . t . J « 11^1 ... ra an action 

present mstance the stipulation does not go to the whole of the consideration, brought by the 

lessee for an 
(a) 9 Bing^. 672. excesshre dis- 

tress, that the 
approval of the lessor was not s condition precedent, and that after the jury had found that 
200/. was expended by the plaintiflT, in substantial repairs, he was eniiiled to recover in the 
action. 
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Com. Pleas. The jury have found that 200/. and upwards, was laid out in making substantial 
repairs, and the defendant was not justified in withholding his approval, 
Morgan v. Bimie {b) is not an authority to shew that this was a condition 
precedent. Here there is nothing said about a certificate being required from 
the defendant, and as between him and the plaintiff, no act was necessary to be 
done. The agreement merely provided that the alterations or repairs should 
be inspected and approved of by the defendant, and be done in a substantial 
manner. The argument on the other side must go to the extent of shewing 
that no part of the money expended ought to have been allowed ; but the de- 
fendant, by giving credit for a portion of the repairs, has admitted that he 
cannot treat the promise as a condition precedent. In Hotham v. The East 
India Company (c) it is said upon the subject of conditions precedent, " That 
there are no precise technical words required in a deed to make a stipulation a 
condition precedent or subsequent ; neither doth it depend on the circumstance 
whether the clause is placed prior or posterior in the deed, so that it operates 
as a proviso or covenant ; for the same words have been construed to operate 
as either the one or the other, according to the nature of the transaction. 
The merits, therefore, of the question must depend on the nature of the con- 
tract and the acts to be performed by the contracting parties, and the subse- 
quent facts disclosed on the record which have happened in consequence of 
this contract." 

In Boone v. Eyre (d) Lord Mansfield, C. J., lays down the distinction as 
clear, that where mutual covenants go to the whole of the consideration on 
both sides, they are mutual conditions, the one precedent to the other. Bat 
where they go to a part, where a breach may be paid for in damages, there the 
defendant has a remedy on his covenant, and shall not plead it as a condition 
precedent. That case was supported in FothergiU v. Walton {e), Ritchie y. 
Atkinson (/) , and Stavers v. Curling (g). Miller v. Bum and George v. Jackson 
from the MS. of Mr. Justice Bayley, were also cited (h). 



(6)9Bmg:. G72. 

(c) 1 T. R. 646. 

(d) 1 H. Black. 273 n. 
(c) 8 Taunt. 576. 
(/) 10 East, 2<i6. 

(fr) 3 Scott, 740; 2 HodgCR, 237. 

(/() The reporter has been favoured with 
a sight of the notes of the above cases, 
made by this distinguished judge; as the 
cases are not reported, a oopy is subjoined. 

" Plaintiff let defendant an hotel, upon 
certain conditions, one of which was tliat 
plaintiff should, within two months, build 
a taproom ; and the defendant covenanted, 
that, at the end of the term, he would take, 
at a valuation, the tap to be built by plaintiff 
as aforesaid. At the end of the term defen- 
dant would not pay for the tap, and action 
inde. The declaration averred that plain- 
tiff built tlie tap, but it did not allege that 
he built it within two months, and, after 
judgment by default, error on that objec- 
tion; but the Court thought it clear that 
the building within the two months was not 
a condition precedent, as it did not go to 
the whole, and the counsel for the plaintiff 
in error, did not press to argue it. Judg- 



ment affirmed. Miller v. Bum, Michaelatas, 
1813, K.B." 

^^ If a fhip oumer charter* ker, and cotre- 
nant$ that when the lading, ordered on board 
by the charterer, shall be received^ the ship 
shall proceed, it is not a condition precedemt 
that the ship shall be fully laden, though the 
owner is to have so much per ton fs eight. 

If there is not a full loading, the owner's 
retnedy is by a cross action. 

Defendant chartered his ship to the trans- 
port board, and covenanted that the master 
should obey their orders, and that when the 
lading they should order on board should 
be received, and he should have signed bills 
of lading for them, he should proceed; they 
put goods on board him and ordered him to 
proceed, but he did not, and covenant inde 
against defendant, /'/fa— That by the 
charter-party the commissioners were to 
pay 3/. 18#. Od. per ton, for the goods 
delivered, and that the goods received did 
not amount to a full lading, and the 
master waited till he could procure a fuU 
lading. Demurrer, and on argument the 
Court were clear the plea was bad: it 
was not a condition precedent that the com- 
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Talfoxirdy Serjt., contrh. — ^The stipulations contained in this agreement are Com, Pleat. 
not separate and independent, but when the whole of it is read, it will appear n'*'^^^^ 
that the approval of the defendant was a condition precedent. Morgan v. v. 

Birnie (a) is precisely in point. There, in a building contract, it was provided that Kxko. 
the contract should not be vacated by any additions or alterations, but that 
the price to be paid for such alterations should be settled by a surveyor, who 
was to be sole arbitrator in settling such price, and all disputes arising in or 
about the premises; and the defendant agreed to pay certain proportions of 
the contract price, upon receiving a certificate in writing signed by the sur- 
veyor, testifying that certain portions of the building had been done, and his 
approval thereof, and the balance that should be found due after deducting 
the previous payments, within two months £ifter receiving the surveyor's cer- 
tificate thai the whole of the works had been completed to his satisfaction ; 
and it was held that the obtaining the surveyor's certificate was a condition 
precedent to the plaintiflF's right to sue upon the contract. The same objec- 
tion might have been made there, as in this case, viz., that the stipulation did 
not go to the whole of the consideration. 

Tin DAL, C. J. — ^The first question is, whether the defendant's approval of 
the repairs to be done by the plaintiff, was a condition precedent. Now in 
point of form it appears to me, upon looking at the agreement, that it is not a 
condition precedent. It cannot be, unless the words which precede the 
latter part of the agreement make it so in point of law. The words are, that 
Dallman shall spend 200/. at the least " in erecting and building a kitchen to 
the said messuage, with necessary fittings ; and also in altering the large room 
one pair story, into two or more rooms, or in such other repairs as may be ne- 
cessary to make the same fit for habitation, such erection and alterations or 
repairs, to be inspected and approved of by the said William King, and to be 
done in a substantial manner. And it is agreed that the said Thomas Dallman 
shall be allowed the sum of 200/. towards such erection and alterations or 
repairs, and shall be at liberty to retain the same out of the first year's rent 
of the said premises." Now the latter clause, beginning with the words 
" and it is agreed," is a separate and distinct clause from the former; and unless 
the word " such " is supposed to have so much force as to refer not only to the 
extent of the repairs, but also to the lessor's approval of them, it is not a 
condition precedent. We ought to be the less ready to give such a construction 
to the agreement, inasmuch as the subject-matter does not go to the whole con- 
sideration, for if all the repairs had been done, except the minutest fraction of 
them, the argument for the lessor would be as strong as it is now. But let us 
assume for a moment that it was a condition precedent. Two things were 
provided for. First, that the erection and repairs should be inspected and 
approved of by the lessor ; and, secondly, they were to be done in a substantial 
manner. Now I cannot help thinking that the gist of this part of the agree- 
ment was, that the work should be done in a substantial manner, and that the 
lessor should be afforded an opportunity of ascertaining that it was in reality 

missioners should furnish ja full ladinp:, be- by cross-action. Judgment for plaintiflT. 

cause it did not go to the whrde, and if George v. Jackson ^ Michaelmas ^ 1813." 

the conimis'sionfrR did not furnish as much (a) 9 Ding". 672. 
as Ihcy wtre bound, the remedy was 
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Com, Pleat, done according to the agreement; because otherwise the lessor might wilfuUy 
refuse to approve of the work, and then it would be a condition which would 
go to the destruction of the thing granted, and, being repugnant to the whole 
agreement, might consequently be held void on that ground. 

But let us go a step further, and see whether the jury have not found that 
there was a virtual performance of the agreement. The jury found that 200/. 
had been laid out in doing substantial repairs ; that is, according to the intent 
of the parties who made the agreement. The case is distinguishable from 
Morgan v. Bimie (a) ; there the great object of the party was that he should 
not be liable to pay for the work, unless it was first approved by an architect, 
whose certificate was required, before any demand of the price of the work 
could be made. 

That agreement cannot be read except as containing a condition precedent. 
Here it is doubtful whether there is anv such condition ; and if there is, then 
the jury have found that the agreement has been substantially performed. 
This rule must therefore be discharged. 

Vauohan, J. — "Whether an agreement contains a condition precedent or not 
must depend upon the instrument itself. In modem times the doctrine re- 
lating to conditions precedent, has been considerably relaxed, and there are 
cases where the Courts have rather preferred to treat such clauses as inde- 
pendent agreements. Locking at the intention of these parties I cannot put 
the construction on the word such which the defendant requires. The agree- 
ment is that Dallman shall spend within one year 200/. In doing what ? 
" In erecting and building a kitchen to the said messuage, with necessary 
fittings ; and also in altering the large room, one pair story, into two or more 
rooms, or in such other repairs as may be necessary to make the same fit for 
habitation." Now it is clear what the parties intended. The lessor would 
not allow 200/., if it was expended in mere decorations, but he required that 
it should be laid out in repairs of the description specified, which would make 
the house fit for habitation. The latter sentence, which stipulates for the 
lessor's approval of the repaurs, is quite distinct, and admits of this coDstmc- 
tion, and does not amount to a condition precedent. The argument^ on be- 
half of the defendant, amounts to this, that if he capriciously and childishly 
refused to approve of the repurs, the plaintiff would be without any remedy, 
and the defendant's simple negative would defeat the justice of the case. It, 
therefore, appears to me, that this is not a condition precedent ; and even 
if it were, the jury have found that it has been substantially complied with. 
As fieur as the defendant's acts appear, he has not treated it as a condition pre- 
cedent, because he has given the plaintiff credit for 115/. on accoimt of the 
repairs. 

BosANQUET, J. — ^Ihis case depends upon the construction which is to be 
given to the agreement ; the Court cannot take into its consideration that the 
defendant was not contracting for his own benefit. The plaintiff entered on 
the premises as tenant to the defendant, and agreed to lay out 200/. in the 

(•) 9 Binf. 672. 
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manner which was specifically mentioned, or in such repairs as might be ne- Com. Pleat, 
cessary to make the premises fit for habitation. The jury have found that this 
part of the contract has been performed by the plaintiff. The agreement goes 
on to say " such erections and alterations or repairs to be inspected and ap- 
proved of by the said William King, and to be done in a substantial manner." 
If this sentence had commenced thus — " And it is further agreed that such 
alterations shall be inspected/' &c., it would hardly have been contended that 
it amounted to a condition precedent ; and I have great difficulty in saying 
that there is any substantial difference between the two forms of expression. 
Then we come to the clause — " that the said Thomas Dallman shall be allowed 
the sum of 200/. towards such erection and alterations or repairs, and shall be 
at liberty to retain the same out of the first year's rent of the said premises." 
This is, in its form, a distinct agreement that the lessee shaU be allowed 200/. ; 
and the description of the repairs for which the allowance is to be made is 
given. It is contended that the word " such," embraces not only the descrip- 
tion of the repairs, but also the provision that they must have been approved 
of by the lessor ; but that construction would make the condition precedent, 
repugnant to the principal object of the agreement, and would therefore make 
it void. Morgan v. Bimie (c) has been relied upon, but that case is clearly 
distinguishable : here there is no condition precedent, and there is nothing to 
prevent the plaintiff from deducting the amount of the money which the jury 
have found that he has expended. 

CoLTMAN, J. — ^The first question is, whether this is a condition precedent? 
If we should hold that it is not, no inconvenience will happen to the defen- 
dant ; because, if the plaintiff has not expended the money in repairs, he wiU 
not be entitled to retain it out of the rent. On the other hand, if we say that 
the agreements are dependent, the inconvenience to the plaintiff may be very 
great; inasmuch as if he had expended only 199/. in repairs, he would not be 
entitled to make any deduction from the rent, and he would be without any 
other remedy. It appears to me that there is nothing so stringent in this 
agreement as to oblige us to treat it as a condition precedent. Morgan v. 
Bimie (c) is quite distinguishable. It is said that the defendant may caprici- 
ously withhold his approval of the repairs, and so deprive the plaintiff of his 
right to retain the money, and I do not say that a party may not enter into 
such a contract ; but before the Court would put such a construction upon this 
agreement, they would see that the words used are so strong that they cannot 
be understood in any other way. Here the jury have found that the repairs 
were substantially done, and I agree that this rule ought to be discharged. 

Rule discharged. 

(*) 9 Binr. 672. 
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Planche v. Braham. 



The plaintiff 
wrote the En- 
glish words for 
the representa- 
tion of WeherU 
opera of Ohe» 
ron and the 
defendant after, 
wards caused 
other words to 
be adapted to 
the same music, 
and produced 
the opera at his 
theatre; but in 
the course of 
the representa- 
tion, the perfor- 
mers introduced 
several of the 
plaintiff** songs 
instead of the 
new version. 
In an action 
brought by the 
plaintiff against 
the defendant 
to recover the 
penalty given 
by the 3 & 4 
W. 4, c. 15, 
sec. 2, the jury 
found a verdict 
for the plain- 
tiff; and, upon 
a motion for a 
new trial, — 
Held^ 6ritt that 
the Question as 
to unst was a 
representation 
of a dramatic 
production, in 
contravention 
of the statute, 
is a (juesiion for 
the jurv; and, 
secondly, that 
the facts which 
were proved at 
the trial war- 
ranted the ver- 
dict. 



jTJEBT on the stat. 3 & 4 W. 4, c. 15, sec. 2 (a), for representing certain 
portions of a dramatic piece, of which the plaintiff was the author. The 
first count of the declaration stated that theretofore, and within the space of 
ten years next before the passing of a certain act of parliament made and 
passed in the reign of his Majesty William 4, being An Act to amend the Laws 
relating to Dramatic Literary Property, to wit, on the Ist January, 1836, the 
plaintiff did compose, print, and publish a certain dramatic piece called Obenm, 
and from the time of the passing of the said act, hitherto had been the pro- 
prietor thereof, and during all that time had had the sole liberty of representing, 
or causing to be represented, the said dramatic piece at any place or places 
of dramatic entertainment whatsoever, in any part of the United Kingdom 
of Great Britain and Ireland, in the Isles of Man, Guernsey, and Jersey, or m 
any part of the British dominions ; nevertheless the plaintiff said that, after 
the making and passing of the said act of parliament, and within twelve calen- 
dar months next before the commencement of this suit, and also whilst the 
plaintiff was such proprietor of the said dramatic piece, and had such sole 
liberty of representing, or causing to be represented, the same as aforesaid, 
and during the continuance of the same liberty, to wit, on the 26th December, 
1836, he the defendant did, without the consent in writing of the plaintiff, 
cause certain parts, to wit, certain verses, songs, and duets, and portions of 
songs and duets, of the said dramatic piece to be represented at a certain place 
of dramatic entertainment, to wit, at the St. James's Theatre, situate, &c., m 
that part of the United Kingdom called England, contrary to the form of the 
statute and the intent thereof, and the right of the plaintiff as such author and 
proprietor as aforesaid; whereby, and by force of the said statute, the defendant 
became liable to pay to the plaintiff, being such author and proprietor as 
aforesaid, and having such sole liberty as aforesaid for and in respect of such 
representation, an amount not less than 40^., or the amount of the benefit or 
advantage arising from such representation, or the injury or loss sustained 
by the plaintiff therefrom, whichever should be the greater damages ; and the 
plaintiff said that the amount of the injury sustained by the plaintiff from the 
said representation of the said piece amounted to a large sum of money, to 



(a) Stat. 3 & 4 W. 4, c. 15, s. 2, enacts, 
" That if any person shall, during the con- 
tinuance of such sole liberty as aforesaid, 
contrary to the intent of this act or right of 
the author or his assignee, represent or 
cause to be represented, without the con- 
sent in writing of the author or other pro- 
prietor first had and obtained, at any place 
of dramatic entertainment within the limits 
aforesaid, any such production as aforesaid, 
or any part thereof, every such offender 
shall be liable for each and every such re- 
presentation to the payment of an amount 
not less than 40«. or to the full amount of 
the benefit or advantage arising fVom such 
representation, or the injury or loss sus- 
tained by the plaintiff therefrom, which- 



ever shall be the greater damages to the 
author or other proprietor of ludi produc- 
tion so represented contrary to the true in- 
tent and meaning of this act, to be recov- 
ered, together with double costs of suit, by 
such author or other proprietors, in any 
court having jurisdiction in such cases, in 
that part of the said United Kingdom or of 
the British dominions in which the offence 
shall be committed ; and in every inch pro- 
ceeding, where the sole liberty of such author 
or his assignee as aforesaid shall be subject 
to such right or authority as aforesaid, it 
shall be sufficient for the plaintiff to state 
that he has such sole liberty, without stating 
the same to be subject to such right or au- 
thority or otherwise mentioniDg the same." 
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wit. tlie sum of lOOi., tiie suDe hang the greatest dunaiivs recoTefmble Vr die 

plaintifi' accordmg to tiie form of tiie statute, in respect of tbe representrntiott p JlJcii* 

ci the said dramatic piece by the defeodant as aforesaid, whereof tbe defendant ^_ t>. 

then had notice, wherehr, and bv force of the aforesaid statute, an action had 

accraed to die plaintiff to demand £rom the defendant the said sum of lOOl,. 

parcel of the sum abore mentioned. 

Second count — ^That after the making and passing of the said act of parita* 
ment, and within twdre calendar months next before the commencement of 
the suit, and whilst the plaintiff, having so composed, printed, and published 
the said dramatic piece within the space often years next before the passing of 
the said act, as in the first count mentioned, was the propriet<»- thereof, and 
had the sole liberty of representing, or causing to be represented, the said 
dramatic piece at any place or places of dramatic entertainment what* 
soever in any part of the United Kingdom of Greol Briiaim and Irti^md, 
in the Isles of Mom, Guernsey, and Jersey, or in any part of the British do* 
minions, as in that count also mentioned, and during the continuance of the 
same liberty, he. the defendant, on twelve several occasions, to wit, on each 
of the days following, that is to say, on, &c.. did, without the consent in 
writing of the plaintiff, cause certain parts, to wit, certain verses, songs, duets* 
and portions of songs and duets of the said dramatic piece to be represented 
at the said place of dramatic entertainment, to wit, at the St, Jameses Theatre, 
situate as aforesaid, in, &c., in that part of the United Kingdom called Em^^ 
Umd, contrary to the form of the said statute and the intent thereof, and the 
right of the plaintiff as such author and proprietor as aforesaid ; whereby and 
by force of the said statute, the defendant became liable to pay to the plaintiff, 
being such author and proprietor as aforesaid, and having such sole liberty as 
aforesaid, for and in respect of each of the representations in this count men- 
tioned, an amount not less than 405., or the amount of the benefit or advan- 
tage arising from each of such representations, or the injury or loss sustained 
by the plaintiff therefrom, whichever should be the greater damages ; and the 
plaintiff said that the sum of 405. is the greatest damages recoverable by the 
plaintiff according to the form of tlie said statute in respect of each of the said 
representations of the said dramatic piece by the defendant, as in this count 
mentioned, whereof the defendant then had notice, whereby and by force of 
the said statute, an action had accrued to the plaintiff to demand from the de- 
fendant the sum of 405., in respect of each of the said representations of the 
said dramatic piece as foresaid, together amounting to the sum of 24/. residue 
of the said sum above demanded. Yet the defendant had not paid the said 
sum above demanded, or any part thereof, to the damage, &c. 

At the trial before Tindal, C. J., at the London Sittings after Trinity Term, 
it appeared that the plaintiff had written the English words for Weber's opera 
of Oberon, which was performed at Covent Garden Theatre in 1836, and that 
the defendant then performed the principal character of Sir Huon, 

The defendant afterwards produced the same opera at his own theatre in 
St. James's Street, under the name of The Enchanted Horn, with English 
words adapted to the music, and the defendant again performed the same 
character as at Covent Garden Theatre. It was proved that the defendant and 
other performers sung the words written by the plaintiff, in three songs and 
concerted pieces, and that the whole of the piece appeared to be a paraphrase of 
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Com. Pleat, the plaintiff's opera. Witnesses were also called to prove that, in their 
judgment, the representation of The Enchanted Horn caused an injury to the 
plaintiff's copyright. The learned judge said he was of opinion that the 
evidence was sufficient to shew that there had been an infraction of the statute, 
and he left the jury to say whether the defendant had represented any part of 
the plaintiff's opera. A verdict was found for the plaintiff, damages 40s. 

Wilde, Serjt. moved for a new trial. — ^The question is, whether the evi- 
dence which was given, proved that there had been a representation of the 
plaintiff's production, or of any part thereof, within the meaning of the statute. 
A part of a production, does not mean any small number of Unes or a single 
paragraph, but a substantial portion of the whole piece. The evidence 
shewed that only very sma]l and unimportant portions of the plaintiff's pro- 
duction, had been used at the defendant's theatre. The construction of the 
statute ought to be based upon broad and general principles. It is evident 
in this particular case, that the words which were sung were merely accessory 
to the music, and the music was the common property of both parties. 

TiNUAL, C. J. — It appears to me that this is a question which must in all 
cases be left to the jury. The new statute directs that if any person shall 
represent any production, or any part thereof, without the consent of the 
author, he shall be liable, for every such representation, to the payment of 
not less than 40^., or to the full amount of the benefit arising from such repre- 
sentation, or the injury or loss sustained by the plaintiff therefrom, whichever 
shall be the greater damages. It is impossible to lay down a general rule as 
to what is or what is not a representation of part of a dramatic production, 
but in all cases it must be left to the jury to determine the fact ; that has 
been done in the present case, and I was also of opinion that there had been a 
representation of a part of the plaintiff's opera. The statute does not merely 
give the plaintiff damages, but it operates as a prohibition, and renders a de- 
fendant Uable to the payment of 405., although no damage may be found to 
have been sustained. Besides, as the jury have given a verdict of 40s., we 
should infringe the usual rule which has been established, if we directed a new 
trial upon the ground that the verdict is against the evidence. 

Vauohan, J. — It is impossible to lay down any general rule as to what is 
a representation of a part of a dramatic piece : it may be often a very nice 
question, and must in all cases be left to the jury. The jury having found a 
verdict in this case for 40^. I agree that it ought not to be disturbed. 

BosANQUKT, J. — ^The legislature has forbidden the representation of anj 
part of a dramatic piece without the author's consent, and it appears to me 
that there has been an infraction of the statute in the present instance. 

CoLTMAN, J.— I am of the same opinion. This case has been left to the 
jury, and we ought not to interfere. 

Role refosed. 
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Vine r. Saunders and Elizabeth his Wife. ^'T:J^' 



'pRESPASS.— The declaration stated that the defendants heretofore, to ^'**?*"J2* 

wit, on, &c., with force and arms, &c., assaulted the plaintiff and then fabe imprisoii. 
caused tlie plaintiff to be arrested and taken into cuetody upon a false charge "*"*» ^**' '*• 
of felony, then made by the defendant, against the plaintiff, and then forcibly KSd and wife 
compelled the plaintiff to get out of the bed in which the plaintiff then was ^***°*^^- 
lying, and then indecently and indelicately forced and compeUed the plaintiff to 
go from and out of a certain bedroom, parcel of a certain dwelling-house, 
situate and being in the county of Hertford^ in certain night clothes, in which 
the plaintiff was then dressed, in the presence of divers, to wit two men, down 
the stairs of the said dwelling-house, into another room, parcel of the said 
dwelling-house, and then indecently and indelicately kept and detained the 
plaintiff in custody in the last mentioned room, in the presence of the said 
men, in the said night clothes, without decent apparel, for a long space of 
time, to wit, twenty minutes then next following; and also then, during the 
night-time, forced and compelled the plaintiff to go from and out of the said 
dwelling-house, into and along divers public highways, in the county afore- 
said, to a certain other dwelling-house, in the county aforesaid, and there im- 
prisoned the plaintiff, and kept and detained her in prison, without any reason- 
able or probable cause whatsoever, in the said last- mentioned dwelling-house, 
for a long space of time, to wit, for six hours then next following, and during 
the night-time ; contrar}' to the laws and customs of this realm, and against 
the will of the plaintiff, whereby the plaintiff was, during that time, deprived 
of her necessary sleep and rest, and suffered great alarm and inconvenience, 
and distress of mind, and was also thereby then greatly exposed and injured 
in her credit and circumstances, and other wrongs, to the plaintiff then did, 
against the peace of our lord the king, to plaintiff's damage, &c. 
General demurrer and joinder. 

Petersdorff, in support of the demurrer.— This action ought to have been 
brought against the husband alone. The earliest authorities to be found upon 
this subject are in Yelverton's Reports, Drury v Dennis (a) ; Draper v. 
Fulkes iP) ; Anonymous (c) . But those cases do not decide the question now 
before the Court, and in principle they are distinguishable. In Rogers and 
Wife V. Goddard [d] it was held that husband and wife ought not to join in 
trespass for an assault upon the wife. It is true that in White v. Eldridge (e) 
it was held that trespass would lie against husband and wife, but that wad 
upon motion in arrest of judgment, after verdict. So in Keyworih v. Hiil {/] 
a declaration in trover against husband and wife stated that the defendants 
converted the property to thpir own use, and it was held sufficient after verdict. 
The authorities collected in Com. Dig. tit. Baron and Feme, Y, are somewhat 

(a) Yelv. 106; 1 Brownl. 209; 1 Sid. (d) 2 Show. 255. 
376. (e) Lord Ray. 443. 

(b) Yelv. 165. (/) 3 B. A Aid. 685. 
{e) Y«lv. 166. 
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Com. Pleat, contradictory. If the husband died before judgment, and after verdict, then 
yj^ the wife would be liable to pay damages for the wrong committed by her hus- 
V. band, which is a strong and sufficient reason why this declaration ought not 

to be supported. There are many cases which decide that a joint action of 
trespass, cannot be maintained by husband and wife for a trespass done to them 
individually. Newton v. Hatter (g), Dugwell v. Marshall (h), Hockett v. Stid- 
dolph{i), Rogers v. Goddard (k), and the rule is recognised in Milner v. 
Milnes (/). The principle upon which all the authorities are decided is this, 
that the wife has no interest in the husband's person. 

/. Addison, contrd. — Many of the cases which have been cited are not ap- 
plicable to the present question, because they related to actions of trover. In 
Watson V. Thorpe (m), in battery against husband and wife, the husband justi- 
fied that the plaintiff assaulted his wife ; the wife, by herself, pleaded de son 
assault demesne; and the plaintiff replied de injurid. Both issues were found 
for the plaintiff, and damages entirely given ; and it was alleged, in arrest of 
judgment, that the trial was ill, for the wife, by herself, could not plead, and 
the damages being entirely assessed, all was ill. ." The Court was of that opi- 
nion, and awarded that they should replead." Now this is a direct authority 
in favour of the plaintiff, because no objection was made that trespass was 
not sustainable against the husband and wife ; nor would the Court have 
awarded a repleader. In Berry v. Nevys (n) it was admitted, that a joint bat- 
tery or imprisonment might be charged against husband and wife. In Key- 
worth V. Hill (o), which has been cited on the other side. Bay ley, J., says — 
" It is quite clear that, in trespass, the husband and wife might be jointly 
sued ; the reason of which is, that the action is founded on the wrongful act of 
the defendants." In Com. Dig. tit. Pleader (2 A 2) it is said — " Yet trespass 
against husband and wife, for taking goods is good, though the conversion is 
said to be to their own use ; for the conversion is not the gist of the action as 
in trover." Smalley v. Kerfoot[p) was an action of trespass, against husband 
and wife, for entering the plaintiff's house and taking his goods ; and, after 
judgment by default, and a writ of inquiry executed, it was moved, in arrest 
of judgment, that the declaration was ill, because it alleged the conversion to 
be to the use of the wife, but the Court overruled the objection; as this 
motion was made after a judgment by default, it was the same as if the same 
objection had been made on demurrer. 

Petersdorff, in reply. — It appears by the report of Smalley v. Ker/oot, in 
Strange (g), that the objection was made after a verdict for the plaintiff. No 
direct authority has been produced in support of this declaration. 

TiNDAL, C. J. — I think this action is maintainable. No direct authority 
has been cited to shew that it is not : and, as far as the cases go, they lead 
one's mind to the opposite conclusion. The first authority is Watson v. 

(g) Lord Ray. 1209. (w) Cro. Jac. 239. 

{h) 2 Lev. 20. (n) Cro. Jac. 661. 

(i) 2 Mod. 66. (o) 3 B. & Aid. 687. 

Ik) 2 ^how. 255. (/)) Andrews, 242. 

(0 3 T. R. 627. {q) Strange, 1093. 
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Thorpe. There an objection being made in an action of trespass against Com, Pleat. 
husband and v.ife, that the wife had pleaded by herself, the objection was al- 
lowed ; but the Court would not have awarded a repleader, if they had not 
been satisfied that the action was maintainable. The second case is Herry r. 
Nevys (q), where it is admitted at once, without argument, that husband and 
wife maybe charged with a joint battery or imprisonment. Then comes Stnal^ 
ley V. Kerfoot{r), which was an action of trespass, brought against husband 
and wife, for entering the plaintiff's house, seizing his goods, and converting 
them to their own use. According to the report in Strange, it is put as if the 
motion in arrest of judgment, was made after verdict. The resolution of the 
Court is delivered by the Chief Justice, who says — " that this being trespass, 
it was well enough ; for the conversion here is not the gist of the action, as it 
is in trover, this action being maintainable for entering the house, and taking 
the goods; and we must take it the damages were given only for that." This 
is a direct and distinct authority upon the point; and although it is said, in 
Strange, that this was after verdict, I cannot agree that the effect of the de- 
cision is altered, because another reporter, who states the case more in detail, 
says that it was after a judgment by default and damages assessed on a writ of 
inquiry. There is also the very high authority of Mr. Justice Baylcy, in Key- 
worth V. Hill{s), and the passage in Com. Dig. tit. Pleader, 2 A 2, which has 
been referred to. I am, therefore, of opinion that the plaintiff is entitled to 
our judgment. 



Vauohan, J. — It is incumbent on the defendants to produce a direct autho- 
rity in support of this objection, but none has been shewn. Keyworth v. 
Hill (s) satisfies my mind that this action may be maintained. Mr. Justice 
Bayley, who had been a pleader, and who was not likely to give expression 
to a rash opinion, says in the most unequivocal manner, that in trespass the 
husband and wife may be jointly sued. The present is a much stronger case 
than an action for taking goods. Watson v. Thorpe (t) is also an authority in 
favour of the plaintiff. 

BosANQUET, J. — I am also of opinion that this demurrer must be overruled. 
No authority has been cited to shew that this action cannot be maintained. 
On the contrary there are some strong cases in favour of the plaintiff. In 
Watson V. Thorpe (t) a repleader would not have been awarded if the Court 
had considered that the action was not maintainable. In Berry v. Nevys {q) 
it seems to have been admitted that husband and wife may be charged with a 
joint battery or imprisonment. Then come the two reports of the case of 
Smalley v. Kerfoot (r) , and it is impossible to read the report in Andrews, 
without being satisfied that Andrews is correct, in stating that the question 
arose after a judgment by default and a writ of inquiry executed. In Keyworth 
V. Hill {s) it was held, that trover might be maintained against husband 
and wife when the conversion might have been the act of the wife. It is ad- 
mitted that for an assault the husband and wife are both criminally responsible. 
There does not seem to me to be much weight in the argament, that the wife 



(9) Cro. Jac 661. 

\t) Andrcwg, 242; 2 Strange, 1093. 



(«) 3 B. ft Aid. 687. 
(0 Cro. Jac. 239. 
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Com. PUut. might be answerable for all the damages, if the husband died after verdict, bat 
it is unnecessarj to say more upon that part of the case. 

CoLTMAN, J. — ^The argument advanced for the defendants rests upon the 
position that the wife ought not to be made responsible for the whole of the 
damages, but it is not necessary to go into that question. How far do the 
authorities go ? The cases relating to actions brought by husband and wife 
are foreign to the present question, and no authority has been cited to shew 
that they may not be made joint defendants. On the contrary, Watton v. 
Thorpe (a). Berry v. Ncvys (b), and Smalley v. Ker/oot (c) are express authori- 
ties the other way. 

Judgment for plaintiff. 

(a) Cro. Jac, 239. (c) Andrews, 242: 2 Strange, 1093. 

(A) Cro. Jac. 661. 



j^ov.u. Stkother V. Hutchinson and another. 

1. A bill of ex- PALSE judgment from the county court of For^^Aire. The declaration 
lle*froro'aTudg. ^^ ^^ ^®^^ ^^^ work and labour, as a surgeon, performed by the plaintiff 

mem in the upon one Humphrey at the request of the defendants. Plea — Nil detent, and 
county court. . ^, m^ ^ -i 

2. And it ^88"® thereon, 
will lie where The proceedings at the trial were stated on the record, which was returned 
was nonsuited, by the sheriff, and it was stated that the jury were ready to give their verdict, 
appLlred'^iind *"^ *^® record proceeded as follows: — " Upon which the said W, J. Strother, 
renised to sub- being solemnly called, does not further prosecute his said writ against •/. Hut- 
mlt^to a non- ^^^^^ ^^^j langstaff. Therefore it is considered that the said W. J. Stro- 
S. A ventre ther take nothing by the said writ, but that he and his said pledges to prose- 
be atiardtd to ^^^» ^^ ^^ mercy, &c., and that the said 7. Hutchinson and J. Langstaff do go 
a county court, thereof without day, &c. ; it is also considered by the Court here, that the 
said J. Hutchinson and J. Langstaff do recover against the said W, J, Stroiher 
33/. ISs. Od„ for their costs, &c., and that the said J. Hutchinson and 
/. Langstaff have execution thereof, &c.; at which court, to wit, at the 
eleventh county court of H. P., sheriff of the county, aforesaid, comes the 
said W. J, Strother, by his attorney, and then and there excepts to the non- 
suit above mentioned, and then and there tenders and proposes his bill of ex- 
ceptions, to which the said H. P., the said sheriff, at the request of the said 
attorney, and with the concurrence of the counsel of the said /. Hutchinson 
and J. Langstaff, put his seal, pursuant to the statute, in such case made 
and provided." 

It appeared, by the bill of exceptions, that the action was brought by the 
plaintiff against the defendants, as overseers, for the time being, of the town- 
ship of Hutton, for attendances upon a pauper in the time of preceding over- 
seers, and that the defendants denied their liability on the g^und that they were 
not overseers at the time of the attendances; but that the plaintiff contended 
that they were liable in consequence of their being overseers at the time the ac- 
tion was commenced, it proceeded as follows : "nevertheless the said sheriff and 
suitors did then declare, that the said W. J. Strother had brought his action 
against the wrong parties*, and could not, in point of law, maintain the same 
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against the said J. Hutchinson and J. Langttaff, and though the said Ctm, Pfea*, 
W, J, Strother did then and there, by his said attorney, insist upon the cause _ *^'"^'^^_. 
being left to the jury, and did offer to abide their determination, and did ap- v, 

pear on his being called, and did refuse to consent to a nonsuit; yet the said Hutchinson. 
sheriff conceiving that there was no matter of fact to be left to the said jury, 
and not being required, on the part of the said IF. /. Strother, to sub- 
mit to them whether the said J. Hutchinson and J. Langstaff were the 
overseers of the towship of Hutton, at the time his alleged cause of action ac- 
crued, did then and there, with the consent of the said suitors, order the said 
W, /. Strother to be called, and did then and there declare that the said 
W. J, Strother was nonsuited, and the jury thereupon did not give a verdict; 
whereupon the said W, J, Strother, by his said attorney, did then and there 
except to the opinion of the said sheriff, and did insist on the said JV, J, Stro- 
ther*s right to maintain his aforesaid action against the said J. Hutchinson and 
/. Langstaff, as overseers as aforesaid for the alleged cause of action, and also 
on the illegality of nonsuiting him, the said W. J. Strother, without his con- 
sent and contrary to his wish ; and inasmuch as the said several matters so 
produced and given in evidence on the part of the said J. Hutchinson and 
J, Langstaff, and insisted on as aforesaid, do not appear by the entry of judg- 
ment of nonsuit as aforesaid, the said W. J. Strother did then and there pro- 
pose his aforesaid exception to the opinion of the said sheriff, and requested 
the said sheriff and suitors to put their seals to his bill of exceptions, contain- 
ing the said several matters so produced, and examined in evidence as afore- 
said, according to the form of the statute in such case made and provided. 

The error assigned was that the plaintiff ought not to have been non- 
suited. 

Archbold, — ^The sheriff had no authority to nonsuit the plaintiff against his 
consent, and it cannot be done even where there is an insuperable objection to 
the plaintiff's right to recover. Minchin v. Clement(a), By the statute of 
Westminster 2{b), " When one that is impleaded before any of the justices doth 
alledge an exception, praying that the justices will allow it; which, if they will 
not allow, if he that alledged the exception do write tllie same exception, and 
require that the justices will put to their seals for a witness, the justices shall 
so do; and, if one will not, another of the company shall; and if the king, 
upon complaint made of the justices, cause the record to come before him, and 
the same exception be not found in the roll, and the plaintiff shew the excep- 
tion written, with the seal of a justice put to, the justice shall be commanded 
that he appear at a certain day, either to confess or deny his seal; and, if the 
justice cannot deny his seal, they shall proceed to judgement, according to the 
same exception, as it ought to be allowed or disallowed." And, according to 
Lord Coke's commentary this statute is applicable to the county court, al- 
though if the express words of the statute were relied upon, it would appear 
that a bill of exceptions would only lie in the Common Pleas (c). But the 
statute has always been construed according to the construction which appears 
in Lord Coke's note. And there is more reason for giving such a remedy in 
causes tried in inferior courts, because as is observed by Lord Coke "the 
judges arc more likely to erre.** It is clear that a writ of error will lie upon a 

(«) 1 B. & Aid. 252. (6) 2 lnst.Wc»t.2. cap. 31, 420. (<) 2 Inst. 427 (2). 
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Com, Pleat, nonsuit. Newell v, Pidgeon(d), Box y, Bennett (e). And there is no difference 
between a writ of error and a bill of exceptions. 
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W. H, Watson, for the defendants. — ^When a plaintiff is nonsuited, he most 
be supposed to be absent from the court, and he cannot therefore be present to 
tender a bill of exceptions. A county court is not a court of record ; and no 
instance is to be found in the books, where a bill of exceptions has been al- 
lowed in a court not of record. This is a very strong fact to shew that the 
argument used on the other side cannot be supported. A county court is not 
within the statute, as the ** justices '* are required to afl&x their seals, and it is 
said that the " record" shall be returned before the king; whereas there are no 
justices, nor is there any record in the county court. A writ of error will not 
lie upon a nonsuit; and in Buller's Nisi Priu8(/) it is said, "A bill of excep- 
tions is only to be made use of upon a writ of error, and therefore where a 
writ of error will not lie, there can be no bill of exceptions." In Rex v. 
Preston on the Hill(g), it was expressly decided that no bill of exceptions 
will lie to the court of quarter sessions (A). The plaintiff may, perhaps, have 
a remedy by mandamus against the sheriff, and then the facts willl appear by 
affidavit, but here the return shews that the plaintiff was not in court, and 
he was not therefore in a condition to tender a bill of exceptions. 

Archbold, in reply. — ^The cases which have decided that no bill of excep- 
tions lies at the quarter sessions, are distinguishable from the present. The 
justices at quarter sessions are to judge of the fact, as well as of the law, and 
the whole proceeding is contrary to the course of the common law. Here the 
writ of false judgment recites the proceedings which took place at the trial, 
and it is in substance similar to a writ of error. If a bill of exceptions will 
not lie in the county court, the plaintiff is altogether without a remedy ; and the 
statute of Westminster has always received a liberal construction. 

TiNDAL, C. J. — ^This case has been sent before us by a writ of folse judg- 
ment, after a bill of exceptions tendered in the county court; and several ob- 
jections have been tAp as to the legality of the proceedings. First, it 
is urged, for the defendants, that no bill of exceptions will lie from a 
county court. Undoubtedly, if we look at the statute of Westminster 2, it 
appears to refer only to proceedings before the justices of the superior 
court ; but if we look also at the commentary of Lord Coke, which remains 
uncontradicted to the present day, and has, in part, been acted upon, we 
there find that the statute ought to receive a more extended construction. 
He says, " Albeit the letter of this branch seemeth to extend to the justices of 
the Court of Common Pleas only, by reason of these words, Et si forte ad 
querimoniam de facto justic venire fac' dominus rex recordum coram eo*, 
(which is by writ of error into the King's Bench,) yet that is put but for an 
example, and this act extendeth not only to all other courts of record, (for 
upon judgments given in them a writ of error lieth in the King's Bench,) but 
to the county court, the hundred, and court baron, for therein the judges 
were more likely to erre; and, albeit of judgments given in them, a writ of 



(</) 1 Stra. 235. 

{€) 1 H. Black. 432. 

(/)5thed. 316. 



{g) Rep. Temp. Hardwicke, 231. 
also 1 Burr. S. Cases, 77. 
(h) 1 Stark, on Evid. 467. 
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error lyeth not, but a writ of false judgment in the Court of Common Fleas, Com. Pleat. 
yet the case being in the same, or greater mischief, the purview of this sta- ^ -^^^'^ 
tute, doth extend to those inferior courts (A)." Now I say that, looking at the v. 

letter only of the statute, it would appear that no bill of exceptions would lie Hutchimon. 
in the Court of Queen's Bench or the Exchequer, yet by every day's practice 
we know that it lies in both these courts; and as we find these instances in 
the same sentence, I see no reason why we should not give the same de- 
gree of credit to Lord Coke^ opinion, that the statute is applicable to the 
county court and other inferior courts. It is to be observed that these are not 
mere loose expressions thrown out at random by the learned commentator, but 
his mind was evidently at work upon the subject before him, for he not only 
states that the statute is applicable to inferior courts, but he states the reason 
of it. and even anticipates the objection that a writ of error does not lie in 
those courts. 

When, therefore, I find the authority of so great a man, not only uncontra- 
dicted, but his opinion adopted in the digests and books of authority, I think 
we are bound to hold it to be law now, and no one can doubt that this is a 
case within the mischief of the act. 

But, in the course of the argument, it has also been objected that this was 
only a judgment of nonsuit, and that no Writ of error lies upon a nonsuit, but 
the cases which have been cited are quite in point to shew that it does; and if 
a writ of error lies, so will a writ of false judgment. 

Then it is said, that the improper direction of a nonsuit, is not a subject- 
matter for which a bill of exceptions will lie, but it seems to me, to fall 
quite within the reach of those cases where it has been held to apply. A bill 
of exceptions is not confined to errors in the reception or rejection of evidence; 
but it also applies to any direction given by the judge, which is incident to the 
course of the suit, as in allowing or refusing a challenge to a juror. So if he 
refuses a demurrer to evidence, when he ought to receive it. Coot v. Bishop 
of St. David* 8 (i), or if he refuses to receive a party, who prays to be received as 
vouchee. These and other points, which are important in the conduct of a 
cause, independently of the direction to the jury, are all the subject of a bill of 
exceptions, and it also appears to me to apply where^)^e judge directs the 
plaintiff to be nonsuited, although he appears and r^ses to submit to it. 
The only other point made for the defendants is, that as the nonsuit appears on 
the record, it cannot now be objected that the plaintiff appeared, and that 
he ought not to have been nonsuited; but that is setting up a defence, which 
is prohibited by the maxim, Non potest adduci exceptio ejusdem rei cujus petitur 
dissolution This judgment of nonsuit must therefore be reversed. 

Vaughan, J. — I agree that this judgment must be reversed. The opinion 
of Lord Coke is stated in the clearest terms, as he expressly mentions the 
county court, the hundred court, and court baron. 

BosANQUBT, J. — The first question is, whether a bill of exceptions lies in 
the county court. Upon this fpoint. Lord Coke does not state his opinion 
loosely or carelessly, but he gives his reasons, and observes, that the words 
which are used in the statute, are put by way of example. This was some- 
times the case in ancient statutes, and after this exposition of the statute of 

(A) 2 Inst. 427 (n.) (i) Cro. Car, 249. 



298 TERM REPORTS in thk COMMON PLEAS. 

^*'*J^;J^^/- Westminster 2, I cannot doubt, that a bill of exceptions will lie in the county 
Stbothee court. Then it is said, that it does not lie after a judgement of nonsuit; the 
HoTCHiNsoN ^^°*c^^^^ce of this would be, that a judge may say, I am satisfied that the 
plaintiff has no right of action, and therefore, I order that the plaintiff be non- 
suited. If the plaintiff chooses to appear, is he to be without any remedy? 
It appears to me, that as a bill of exceptions lies for the misconduct of a judge, 
in the conduct of a cause, it lies for this species of misconduct. As to the 
other objection, it seems to me, that the defendants are setting up as a defence, 
the very matter which is the subject of the objection. 

CoLTMAN, J. — I am of the same opinion. Lord Coke, and other writers 
since his day, say that a bill of exceptions will not lie from the county court, 
and although Mr. Justice Buller says, that it will only lie where a writ of error 
lies, he refers to the court of quarter sessions, which, as Mr. Archbold argued, is 
not a court according to the course of the common law. 

As to the objection, that it does not lie upon a nonsuit, if that were so, a 
party would be altogether without remedy. It is also said, that the plaintiff 
cannot aver any thing which is contrary to the record: but that is answered 
by the maxim referred to by my lord. It appears, by the cases of Trevor 
V. Wall(k), and Bishop v. Kaye{l), that we cannot award a venire de novo; 
therefore the judgment must be reversed. 

Judgment reversed. 

(*) 1 T. R. 151. (/) 3 B. & Aid. 610. 



Nov. 25. 



Staples and another d. Holdswortii. 



In an action by iy| OTION for leave to plead the bankruptcy of one of the plaintiffs. The 
dereSa\"hifone declaration was delivered in Tnnity Term, 1827; and in May, 1827, the 

of them became defendant obtained an order for a month's time to plead, upon the terms of 
action lirought pleading issuably, rejoming gratis, and taking short notice of trial. The cause 
and before plea, stood over until 1837, when a term's notice was ffiven, and a demand of plea 

cannot be o ' «^ 

pleaded, after was made. Further time to plead was afterwards granted upon the same 

has ob^ainS^ terms as before. The defendant pleaded non-assumpsit, and afterwards applied 

an order for to Bosanquet, J., at chambers, for leave to plead the bankruptcy of one of 

upon die t»in« ^^® plaintiffs, which application was refused, on the ground that it was not 

of pleading an issuable plea. The alleged bankruptcy occurred in June, 1834. It ap- 

^' peared, that the assignees of the bankrupt had disclaimed interfering. 

R, V, Richards shewed cause. — ^This is not an issuable plea; it is not a plea 
to the merits. A plea of non-joinder of a defendant, would clearly not be issu- 
able. Barker v. Skinner (a) \ and the same rule applies to the present case. 
The effect of allowing the plea would be merely to compel the plaintiff to 
bring a new action. The defendant is in no danger of paying the wrong per- 

(«) Chitty, Jun., Precedents of Pleas, 11. 
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son, as he probably might be, if there was but one plaintiff who had become a C<^* P^^* 
bankrupt (5). It has been decided, that a plea of alien enemy is not issuable. Staples 
Simeon v. Thompson (c). Here it is evident, that the object of the defendant »• 

IS to compel the plaintiff to commence a new action, and if another action 
should be commenced, to plead the Statute of Limitations. 

Wilde, Serjt., and (greenwood, shewed cause. — ^The question is, whether a 
party who is under terms to plead issuably, thereby gives up a substantial de- 
fence which he may have to the action. By 6 Geo. 4, c. 16, s. 63, it is en- 
acted, that all debts due to a bankrupt shall be assigned to the assignees, and 
that the bankrupt shall not have any power to recover the same. In Foster 
V. Snow{d), an issuable plea is said to be, "pleading such an issue, as the de- 
fendant could go to trial upon." Sautell v. Gillard[e) is to the same effect. 
It has been held, that a plea of alien enemy is not issuable, but that is on the 
ground of its being a dilatory plea; so a false plea is not issuable. Serle v. 
Bradshaw(f), In Newham v. Dowding(g), a special demurrer was allowed. 
Here the defendant does not attempt to delay the plaintiff, but he pleads a good de- 
fence, upon which issue may be taken. Kinnear v. Tarrant (h), Biggs v. Cox{i), 
If the assignees are honest in determining not to interfere, it is clear that there 
can be no good cause of action, because if there was, they would be bound to pro- 
ceed for the benefit of the creditors. The defendant may be desirous of examin- 
ing the bankrupt as a witness, or to give declarations made by the assignees in 
evidence, which he will be precluded from doing, if the plea is not allowed. 
The Statute of Limitations is not necessarily an unconscientious plea, and the 
defendant ought not to be prevented from pleading it. Rucker v. Hannay{k), 
Maddocks v. Holmes (J), 

Cur, adv. vult. 



TiNDAL, C. J. — ^This was a motion for leave to plead the bankruptcy of one 
of the plaintifi^, which took place after the commencement of the action, in 
addition to the plea of non-assumpsit. It was made by way of appeal from 
the decision of a judge at chambers, who had refused to allow the two pleas. 
The defendant had had time given to him to plead on the usual terms, one of 
which was, that he should plead issuably, and the question debated on the 
motion before us was, whether the proposed plea was an issuable plea within 
the meaning of a judge's order : and we are of opinion that it is not. The 
meaning of the term "pleading issuably," as stated by Lord Kenyan, in Si' 
tneon v. Thompson, 8 T. R. 71, is not merely pleading a plea on which issue may 
be taken, but such a plea as goes to the merits; and the substantial merits of the 
action, in this case, are, whether the defendant ever entered into the alleged con- 
tract, and whether he has broken it; but the effect of the proposed plea,if allowed 



(6) But see IVettenhall v. Graham, 4 (g) I Chin, 711. 

Biug. N. C. 714 ; 1 Arnold, 286. (A) 15 East, 622. 

(c) 8 T. R. 71. (i) 4 B. & C. W20. 

(rf) 2 Burr. 781 {k) 3 T. R. 124. 

(e) 5 Dow. k R. 620. (/) 1 B. & P. 228. 
C/')2Cr. AM. 148. 
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Com, Pleat, will be merely to turn the plaintiffs round, in order that the same question 
Staples ^^^ ^® litigated in another action. 

r. Now it is obvious, that the substantial merits of the controversy between 

these parties, may be tried as well in the present action as in one to be 
brought by the solvent plaintiff and the assignees of the bankrupt, against the 
present defendant. And it appears to us that no injury can result to the defen- 
dant from his being compelled to try the question of his liability in the pre- 
sent form of action; for, if the plaintiffs should recover judgment against him, 
and receive satisfaction, the present defendant can never be compelled to pay 
the money over again. Or if we put the case the other way, and suppose the 
defendant to succeed in the present action, and obtain a judgment on a plea 
which goes to the merits, we are of opinion, that in that case also the judg- 
ment would be a bar to any subsequent action which should be brought by 
the solvent plaintiff, in conjunction with the assigness of the bankrupt. 

It was argued that the defendant may have a good defence against an action 
to which the assignees are parties, though such defence might not be available 
against the present plaintiffs, and that it is unjust to deprive him of any ad- 
vantage which the propos'ed plea would give him. It appears to us, however, 
that the possibihty of a good defence being made to the action, if brought by 
the assignees, does not render the plea an issuable plea on the merits. That 
must depend, not on any extrinsic circumstances, but on the nature of the de- 
fence raised by the plea itself. If there are any circumstances dehors the plea, 
which would render it fit that it should be pleaded, they may. in the particu- 
lar case, furnish grounds for an application to be released from the terms of 
the judge's order, but they cannot make the plea itself an issuable plea. Ano- 
ther argument pressed upon us has been, that the defendant may wish to ex- 
amine the bankrupt, or to give in evidence declarations made by the assignees; 
but we think the same answer applies to this as to the preceding objec- 
tion. 

A further ground on which the propriety of allowing the two pleas to be 
pleaded becomes very questionable, is, that the one is a plea in bar generally, 
and the other a plea to the further maintenance of the action ; but as a deci- 
sion on that ground would probably lead only to a further application to the 
Court in a different form, we have thought it best to decide the question upon 
the point which has been argued before us; and we cannot but observe, that 
in the particular case before us, there is the less reason to doubt that the 
plea is dilatory, as the assignees are stated to have disclaimed interfering. 

We therefore think that this rule must be discharged. 

Rule discharged. 
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Beckham r. Knight and others. novA. 

n^HE plaintiff sued the defendants for the breach of an agreement, whereby After joinder 

they undertook to employ him at a salary for a term of years. The de- {he pJldnSl? 

fendants demurred to the declaration, and, after joinder in demurrer, the became bank. 

plaintiff became a bankrupt. terwardt ob-* 

uioed hii cer- 
tificate. The 
E, V. Williams, on a former day, obtained a rule nisi, calling upon the defeodaoti ap. 

plaintiff to shew cause why he should not give security for costs. , J^j_ f„^^* 

It appeared, by affidavit, that the plaintiff had obtained his certificate; butitbeiof 
that the action was continued by the attorney for the sole benefit of the bank- ataigneea did 
rupt; and that the assignees did not intend to interfere. The bankrupt attri- ?*^**°^ f^ 
buted his bankruptcy to the non-performance, by the defendants, of the the action, and 
agreement which was the subject of the action. ^^'"iln edfoc 

the benefit of 

Stammers shewed cause. — ^The assignees have declined to interfere with the ^^ Coart le-* 
action, and the plaintiff is therefore at liberty to proceed in the usual course, futed the ap- 
Morgan v. Evans (a), is an express authority. In that case the Court refused 
to require the plaintiff to give security for costs, although it was sworn that he 
was insolvent, and that the action was brought in his name for the benefit of 
J. S., who was alone beneficially interested in the result. 

So in Townsend v. Snow(fi), the Court refused to set aside the proceedings, 
or to require an insolvent to give security for costs in an action where the 
assignees had refused to sue. 

In M*Cullock V. Robinson (c), it was decided, that a bankrupt, who desired 
to dispute the commission of bankruptcy, ought not to be required to give se- 
curity for costs, although he was gone abroad. In the present case the plain- 
tiff attributes his bankruptcy to the non-performance of the agreement by the 
defendants ; and it is against the equity of the case to assent to the present 
application. IVilkinshaw v. Marshall (d). In Manley v. Mayne{e), the action 
was carried on for the benefit of the bankrupt's assignees. 

E, V, Williams, in support of the rule. — ^The defendants would have been 
entitled to allege the bankruptcy of the plaintiff in bar of the action, if they 
had not pleaded; Kinnear v. Tarrant (f). Biggs v. Cox(g), But as the ef- 
fect of that would be to compel the assignees to commence a new action, it 
has been the practice to allow the bankrupt to proceed with the action upon 
giving security for costs. The principle, upon which such security is required, 
is, that it is a matter of right, that those who are to benefit by the pro- 
ceedings, should be liable for the costs. Mason v. Polhill(h). In the pre- 
sent case, the action is in fact, proceeding for the benefit of the assignees, be- 
cause it is founded on a chose of action which belonged to the bank- 
la) 7 Moore 344. (e) 3 Man. & R. 381. 
(6) 1 Marsh. 477; 6 Taunt. 123. (f) 15Eart,628. 
(c) 2 New. R. 362. (g) 4 B. ft C. 920. 
{dy 4 Tyrw. &&3. (A) 1 Cr. k M. 620. 
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Com, Pleat. 
Beckham 

KVIOHT. 



rupt before his bankruptcy. Webb v. Ward(i). The rule is the same as to 
insolvents. Where the plaintiff was discharged under the Insolvent Act after 
issue was joined, the Court stayed the proceedings until the assignee or some 
creditor should give security for costs. Hea/ord v. Knight (k), 

TiNDAL, C. J. — ^This case stands on its own peculiar grounds, and will form 
no rule for any other case not within the same circumstances. The action 
was brought and issue was joined before the bankruptcy; and, after the bank- 
rupt obtained his certificate, the present application was made. If the matter 
had rested here, the motion would probably have been successful, but it 
appears that the assignees do not intend to interfere, but on the contrary, that 
the action is carried on for the benefit of the bankrupt. The case, therefore, 
fedls within the principle laid down in Toumakend v. Snow (I), where an appli- 
cation similar to the present was unsuccessfully made, and C. J. Gibbt said, 
referring to Webb v. Ward, " In that case the assignees were suing for their 
own interest in the name of the bankrupt; the present action, on the contrary, 
was brought because the assignees refused to sue at all." 



Vaughan, J. — ^This is an application to the discretion of the Court, and the 
possibility that the action may enure for the benefit of the assignees is not i 
sufficient reason for granting the application. 



BojiANQUBT, J., and Coltman, J., concurred. 



(0 7 T. R. '196. 



(k) 3 B. & C. 579. 



Rule discharged. 
Costs to be costs in the cause. 

(/) 1 Manh. 477. 



Nop. 10. 

Four acdooi 
between die- 
tinct parties, 
and all differ- 
ences, were re- 
ferred to arbi- 
tration ; but 
the arbitrator 
did not notice 
or dispoie of a 
fifth action 
which was 
pending. 
Although it was 
a matter in dif. 
ference, and 
was brought 
before the arbi- 
trator; Held^ 
that the award 
was altogether 
bad, notwith- 
standing the 
arbitrator 
had directed 
that mutual 
releases should 
be given by the 
parties. 
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Stone and others v. Phillips and others. 

1LT0TI0N to set aside an award. At the last Oxford assizes, by an order 
of Nisi Frius, four causes were referred to the arbitration of a barrister 
viz., John Stone v. William Phillips, John Stone v. George Phillips and three 
others. Doe d. R. Stone t. Elizabeth Stone and others, Richard Stone v. Robert 
Stone. By the terms of the order, the arbitrator was directed to settle the 
above-mentioned causes and all matters in difiference, at law and in equity, be- 
tween the parties, with leave to all other parties interested to come in withm a 
month; the costs of the several causes to abide the event of the award, and the 
other costs to be in the discretion of the arbitrator. 

The arbitrator, by his award, directed how the issues which had been raised 
in the four actions should be entered, and set out what interests in certain houses 
and fields, were taken by the various persons who claimed title to them, 
and which were the subject of the actions. He also awarded, that all the par- 
ties in the actions should execute releases of all actions, claims, and demands, 
touching any matter which was the subject of any of the actions referred, or 
any claim or dispute concerning any title to any of the premises. 

Cooper gbtained a rule nisi to set aside the award, upon the grounds, 
amongst others, that it was not final, and that it did not determine the claims 



Mxsjkiajus nuL iSiC^ 



Ajflafn^ ilie«ed ckixl— is gdHptwncg, fv ^AycctHB to lluii swira w. wM it 
is not fisiL Attp^t two €rai caasgi wteib w<yp iduwA tiie dli lwil 4o»i 
not Aew tbii anr tkine fooaH miiVlMWBMJ Vl w uii tk« fWtM Id llNiit 
CUI9K, sad a§ tliavi» aa awd of vtttail rdnMSs tiie a w M ^ li t< dl 
good » ^ a« tboK parties are cmccrBed. Wkcft «a mwd is fpoedl 
independent qucstxm vkidi is aabBoittnl to the aiVltiKlnr, it ^ril mt W ^ 
tiated by odier parts windi are fii^tr. Mmmet ▼. Jinnrf*). flif|i t« 
Cole \b\ . Notiiin^ can be more indepeaide n t ^bam two cittns vpon widcli am 
express adjudication is made. [TiBdal. C. J. — ^Yoa are booid to sImw tliat a 
severance of the causes mar be safidT made. Here the camns aH tem to 
refer to the same piop ei t* .] Eicrr intendment onght to be made to aapfMit 
the award, and the affidavits on the other side, ought to shew that the awwrd 
cannot be supported, as to the causes whidi are settled. In Birk$ t. 1V^|i|Mf (c). 
wheie the arbitrator had awarded general r el e mscB . it is said that 6ie arbitra* 
tor was not bound to allow a debt, although the claim was notified to him« 
So, in TTkartou v. Kimg (d), it is laid down that where an arbitrator has awarded 
mutual and general rdeases, he must be deemed to have adjudged and finally 
decided upon the matters referred to him. In the pment eaae, as tiie arbi- 
trator has finally disposed of one matter, and then awarded general releasca 
as to all matters, it is final and coodosiTe. The release is appUoable to any 
state of circumstances which can be soggested. 

Cooper, contrd — This award is not final. As fflur as the interests of Rickard 
Stone are concerned, it is expressly shewn that an action in which he claimed 
a portion of the premises has not been disposed of. It clearly appears that 
notice was given to the arbitrator of the existence of that action, and he 
ought to have disposed of it. In the matter of Rob9on[e), on a reference of 
all matters in difference, a demand on one side was laid before the arbitrators, 
and immediately admitted by the other party; no evidence was therefore 
given concerning it, nor any adjudication upon it requested. The arbitratora 
published their award of and concerning the matters referred to them, direct- 
ing payment of a sum of money, (without saying on what account,) to the 
party against whom the above claim had been made, with costs ; and it l>cing 
proved that they left that claim out of consideration in making their award, 
as a matter not in dispute, it was held that the award was bad, as the 
arbitrators ought to have taken notice of the admitted demand. Mitchell v. 
Stftveley(f), The consideration upon which the arbitration was agreed to 
was, that all matters in dispute between the parties should be referred. In 

(a) 2 B. & Ado. 295. (</) 2 B. ft Ado. 688. 

{b) 2 Cr. M. & R. 367 ; 1 Gale, 443. («) 1 B. k Ado. 783. 

(c) 1 Saund. 38 a. (/) 10 Bast, 68. 

t2 
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Cam. Pkai. some cases an award may be good as to part of the matter referred, but this 
case is not within that rule, but is like the case of Turner t. Tumer(g), where 
an award was held to be bad, because some of the parties were left at liberty 

Phillips, to prosecute their claims. 

TiNDAL, C. J. — 1 should have been glad, if I could have supported this 
award; but it appears to me, that one of the matters in difference has not 
been decided. At first, I thought the matter not disposed of, might have 
been severed, as in Manser v. Heaver(h), but upon looking at that case, it 
does not seem to me to be appHcable. There the arbitrator, after making a 
good award as to the matters referred, proceeded to add something for the 
purpose of enforcing the performance of certain works, and the Court merely 
determined that the latter part might be rejected as surplusage. In that case 
the unsound parts were cut out of the award, but that cannot be done in the 
. case before us. Four actions were referred to the arbitrator, and also all mat- 
ters in difference between the parties. One of the matters in difi^srenoe was 
an action of ejectment which was pending between two of the parties, and as 
to that no award has been made. This is somewhat similar to the case of 
Auriol T. 8mith{i), Addison v. Gray{k) is also an authority to shew that, m 
some cases, an award may be good as to part although bad as to another 
part. 

BosANQUBT, J. — I am reluctantly compelled to say that I am of the same 
opinion. 

CoLTMAN, J. — ^There are some cases where an award may be good in part, 
but that is where the^subject matter is severable. Doe d. Williams v. Richard- 
sonif) was a case of that description. Aitcheson v. Ckargey{m), also shews 
that if an arbitrator exceeds his authority, in certain cases the excess may be 
treated as surplusage. 

Rule absolute. 

(g) 3 Rum. 494. {k) % Wils. 283. 

(A) 2 B. a Ado. 295. (/) 8 Taunt. 697. 

(•) ] Turn, a Ruia. 128. (m) 13 Price, (;39. 



Nq9. 4. 



Expart^ Davies. 



N 



The Court wUl Y^ALFOURD, Seijt., applied for leave to amend a writ of habeas corpus, 

£ficff# ^orpus^ which had been sued out during the last vacation, bearing date the laal 

Which waft^. day of Trinity Term, and tested 1st Victoria, instead of 7 Wm. 4. ^ The she- 

ttttedTin^the ^ returned the writ, and it was doubtful whether the mistake would not vi- 

wign of ViC' tiate the proceedings if not corrected. Morris v. Herhertia), WakeUng v. 

7 Wm. 4. Watson (b). 

TiNOAL, C. J. — ^We take judicial notice that her majesty had not ascended 
the throne at the time the writ bears date. The amendment may be made. 

Rule granted. 

( ) 1 Price, 245. (b) 1 Cr. k i. 467. 
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CORBIN V. HfiYWORTH. JITov, 16. 

A RULE nisi, had been obtained for judgment, as in case of a nonsuit, for i^*J52^i 

not proceeding to trial, upon an affidavit which stated that notice of trial ai in cue of a 
\>^A Wa^» »;„»» nonsuit fot not 

had been given. procoedlngto 

trial, the amda- 

F. V. Lee shewed cause, and objected that it did not sufficiently appear that Jf\^ ^^^^ ^^^ 

the cause was at issue, and that it ought to have been expressly shcMm that it notice of trial 

was at issue. He cited Smith v. Parslaio(a), without lutiiif 

that the eauM 

Keating contended that, as notice of trial was given, it did appear that the 
cause was at issue; in the case cited, there was no statement of that fact. 

TiNDAL, C. J. — I think the affidavit is sufficient. 

Rule discharged on a peremptory undertaking, 
(a) 3 Cr. ft J. 317; 1 Dow. 308. 



Smith, administratrix of Smith v. the Festeniog Railway 3rov. 7. 

Company. 

r^OVENANT for breach of a contract made between the testator and the An action of 

defendants. The contract stipulated that, upon the completion of seven- ^hj|^"thi jSeas 

eighth parts of a railway, the testator should receive a certain sum of money. h*d raited m. 

Breach — ^That seven-eighth parts of the work had been completed, but that upon one 

the defendants refused to pay the sum mentioned in the contract. Other ^rMch of co- 

.1 . 1 -n* 1 venani, vaa if- 

breaches were assigned which are not material. Plea9 — 1st, that seven- fenedtoarbi- 

eighth-parts of the railway were not completed. 2nd, that the defendants {JJf^^'itJJ^ 

paid the testator the sum which they agreed to pay for seven-eighth parts imteadofstau 

ofthenulway. SfihU"*. 

By the consent of the parties it was ordered, at Nisi Prius, that the jury ▼erdiet iihoiild 

find a verdict for 5000/., subject to be reduced or vacated, and instead thereof awarded eepa- 

a verdict for defendant, or a non-suit entered, according to an award to be ***« damagea 

made by a barrister; and it was also ordered, that the costs of the cause and ii€ld. that iho 

reference, so far as regarded the cause, should abide the event and determina- V^^ ^•^ 
tion of the award so far as regarded the cause, and that the residue of the 
costs of the reference should be in the discretion of the arbitrator. 

The arbitrator, by his award, directed that, on the first issue, a verdict for 
the plaintiff should be entered with one shilling damages; and, on the 
second issue, with 13«. 4d. damages. He also directed how the verdict 
should be entered on the other issues. 

Cowling, on the part of the defendants, moved to set aside the award on the 
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Com. Pleat, ground that it waa uncertain, and did not follow the submission. The arbi- 

SjiiTH trator ought to have awarded a certain sum in satisfaction of the breach of 

V. the covenant, and not separate sums upon the issues which were raised upon 

Railway Gqhu ^^ breach. The verdict would then be entered for the sum so awarded. He 

P*ny« cited Mortin v. Burge{a), 

TiNDAL, C. J. — ^Why may not the verdict be entered for 14*. 4rf. ? The ar- 
bitrator has chosen to direct a small sum to be entered on each issue, but I 
cannot think the award is bad upon that ground. It would be straining the 
law to get rid of the justice of the case, if we acceded to the arg^ament. 

Vaughan, J., BoBANQUBT, J., and CoLTMAN, J., concuTred. 

Rule refused. 

(a) 4 A. & E. 073. 



Nov. 24. DOWNTON V. StYLES. 

Id ipplfing for a RULE nisi had been obtained for an attachment against the defendant's 
an attachment J\ ■ i> -i ^ ^-^ 

against an at- attorney, for non-performance of an order of this Court, 

torney, it is 
•uffident nnce 

7^* *» »nd 1 22. V. Richards shewed cause, and objected that it did not appear by the 
4, to describe affidavit upon which the rule was obtained, that the party was an attorney of 

nl"l!tu!r***^' *^® ^^^' ^^ merely stated that he was " an attorney at law." 
without 

be on the rolls Best, who appeared in support of the rule, relied upon the stat. 7 W. 4. 

•*.^^'* ^ *"^^ ^ ^^^' ^' ^^* ®^' ^' ^^ch enacts that an attorney may practise in all the 

plication is courts of law, although he may not have been admitted an attorney thereof, 

""■*"• " provided always that any solicitor practising in any court of law or equity 

shall be subject to the jurisdiction of such court, as fully and completely, to all 

intents and purposes whatever, as if he had been duly admitted an attorney 

or solicitor of such court (a),*' 

Tin DAL, C. J. — ^That puts an end to the objection. 

Vaughan, J., Bosanqubt, J., and Coltman, J., concurred. 

Rule discharged on the merits. 

(a) See Prior v. Smith, 1 W. W. & Hodges, 65. 



r 
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Gould and others v. Oliver. 

Nov, 36. 

F\EM URRER to a plea in assumpsit. The second count of the declaration Where, by the 
stated, that the plaintiffs, before and at the time of the happening of the fnl'^jSiberr** ' 
damages and losses thereinafter mentioned, were the owners and proprietors of between Lou- 
certain merchandize and chattels, to wit, twenty-six pieces of timber then being j^^^ *he owoert 
in and on board a certain ship or vessel of the defendant, and laden and placed °[ ▼eweli 
on the deck thereof, to be carried and conveyed therein, on freight pa3rable to the timber on 
the defendant in that behalf, for a certain voyage, whereon the said ship was I^^.k**^' *°*^ 
then proceeding, to wit, from Quebec to London ; that before and at the time the timber on 
of the loading of the said pieces of timber, in and on board the said ship, {hrown otTr- 
there had been and was a certain ancient and laudable custom used and ap- board in t 
proved of, touching and concerning the loading of timber in and on board g^^^ \|5J '*'*' 
ships or vessels trading between Quebec aforesaid and London aforesaid, and *^^V% Held^ 
employed in carrying timber from Quebec aforesaid to London aforesaid, that is of the ship, wn 

to say, that the owners of such ships or vessels have had, and have been used *'**^** *<*, *?• 
, , _ , - . , , 1 « 1 Ml ^ • V 1 owner of the 

and accustomed to have, and of right have had and still of right ought to timber, to con- 
have, for themselves and their servants, the liberty and privilege of loading ^^^ *° * **' 
and placing on the deck of such ships, a reasonable part of such timber as they 
from time to time respectively are employed to bring from Quebec aforesaid to 
London aforesaid ; that the said ship, in this count mentioned, at the time of the 
happening of the damages and losses in this count mentioned, was a ship or 
vessel trading between Quebec aforesaid and London aforesaid, and employed 
in carrying timber from Quebec aforesaid, to London aforesaid; and the said 
twenty- six pieces of timber so laden and placed on the deck of the said ship, 
then was a reasonable part, in that behalf, of the timber which the defendant 
was then employed to carry in that voyage, by the said ship, from Quebec 
aforesaid, to London aforesaid; and the said twenty-six pieces of timber were 
laden by the defendant, on the deck of the said ship, in pursuance of and accord- 
ing to the said custom ; that whilst the said ship was sailing on her said voyage 
with the said last mentioned chattels and merchandize on board, to wit, on &c. 
by storms, winds, and tempestuous weather, in order to preserve the said ship, 
it then became expedient and necessary to throw and cast overboard the said 
chattels and merchandize, being the property of the ])laintiff8, of great value, 
to wit, &c., and the same were then accordingly cast and thrown overboard, and 
became and were wholly lost to the plaintiffs, and the said ship was, by means 
of the premises, then saved and preserved, and afterwards to wit, on &c., arrived 
safely, to wit, at London aforesaid, of all which premises the defendant after- 
wards had notice, and then, in consideration of the last mentioned premises, 
promised the plaintiffs to j)ay them so much money, as the defendant, as owner 
of the said last mentioned ship, and interested in the said freight, was liable to 
contribute to the said losses and damages, in a general average on request; 
that the defendant, as such owner of the said ship, and so interested in the 
said freight, was liable to pay and contribute to the said losses and damages, 
in a general average, a large sum of money, to wit, the sum of 20/., whereof 
the defendant afterwards, to wit, on the day and year last aforesaid, had notice. 
Plea to the second count, — that though true it was, that before and at the 
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Com. Pleat, time of the loading of the said pieces of tmfber, in and on board the said 
Q^^j^ ship, there had been, and was the said custom in the second count men- 

»• tioned, there had not been, and was not any custom, that any contribution and 

general average should be paid upon the loss and damage of timber, so laden 
and placed, as in the second count mentioned, and cast and thrown overboard, 
as in that count also mentioned. Conclusion with a verification. 

Special demurrer to the plea, assigning for causes, that it was admitted by 
the plea that such custom existed, and the matter sought to be put in issue 
by the plea was a conclusion of law, necessarily resulting from such custom; 
and that no apt, sufficient, or material traverse of fact could be taken upon the 
matter alleged in the plea. 

Wilde, Seijt. in support of the demurrer. — It is said in Price v. Noble (a), 
"that the law of average and contribution, had existed forages before the 
practice of insurance was known." According to the Rhodian law, it was 
enacted, that all the property on board, should contribute to a loss by jettison. 
Park on Insurance, 202, 7th ed. [Parkt J. — Schomberg's Observations on the 
Rhodian Law, is a very excellent book.] The question in the present case, is 
whether there is anything to repel the general rule, that the owner of the goods 
shall have contribution. In Simonds v. White (b), it is said by Lord Tewier' 
den, C. J., "The principle of general average, namely, that all whose property 
has been saved, by the sacrifice of the property of another, shall contribute to 
make good his loss, is of very ancient date, and of universal reception among 
commercial nations. The obligation to contribute, therefore, depends not so 
much on the terms of any particular instrument, as upon a general rule of 
maritime law." It is true, that where goods are stowed upon the deck, they 
are said to be excluded from the benefit of a general average ; French Ordin- 
ance, Liv. 3 Tit 8, du jet, art. 13; Ross v. Thtoaite, Park on Insurance, 26; 
Abbott on Shipping, 355, 5th ed. But that is put on the ground, that goods 
so stowed, obstruct the management of the ship, and an exception is made of 
cases, where usage may have sanctioned the practice. The rule does not 
apply when the goods are placed on the deck of the vessel by custom. In Da 
Costa V. Edmunds (c), the Court held, that, as against underwriters, the owners 
of carboys of vitriol, which were thrown overboard from the deck, were en- 
titled to contribution, and Lord Ellenborough put it on the ground that there 
was an usage to carry vitriol on the deck. In the present case it is stated in 
the declaration, that the goods were stowed on the deck according to a custom. 

There does not seem to be any express authority upon the question now 
before the Court, in any of the English reports. In the ordinance of 
Lewis XIV. ((f), sec. 33, art. 13, it is said, "lliere shall no contribution be 
demanded for payment of such efifects as were upon the deck, if they be thrown 
overboard or damnified by the ejector, allowing the owner his recourse against 
the master. However, if they are preserved, they shall contribute." And by 
art. 12, " Efifects for which there is no bill of lading shall not be paid, though 
throvm overboard." In the present case, the owner of the vessel has not been 
guilty of any neglect or misconduct; and it is upon the ground of carelessness 
upon his part, that the owners of the other goods have not been compelled to con- 
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6) 2 B. Ik C. 81 1 . the Sea, ancient and modem, 252." 

(c) 4 Camp. 142; 2 Chitty, 227. 



Gould 

V 



MICHAELMAS TERM, 1S37. 809 

tribute. Accordingly, in Weskett on Insurance (e), the rule is thus stated: com. Pleat. 
" Goods stowed upon deck or hanging without board, either with or without the 
consent of the freighter, or the ship's boat lashed to the side, if, after the lading 
be completed, and the ship is under way, they are not taken within board, are Olive a. 
not entitled to any amends or contribution, though cut away or cast overboard 
for the general safety, yet shall they be obliged to contribute in case any average 
has been the means of saving them." — Ordin. of Koningsb. " All goods that 
lay upon the deck of a ship, if they are thrown overboard or damaged, are not 
to be paid for ; but when they are preserved, they must nevertheless contri- 
bute towards the other goods that were flung over, reserving, however, to the 
owner of them his demand upon the captain." — Ordin. of Hamb. 

The Code Napoleon (/) adopts the same principle. In the French Ordi- • 
nance, liv. 2, tit. 1, art. 12, p. 397, it is said, that if there be a known usage 
to load goods upon the deck, as upon a coasting voyage, the goods below shall 
be liable to contribution. 

Stephens, Seijt., contr^, — ^The declaration does not sufficiently allege the 
existence of a custom ; a custom ought to be shewn to have existed from 
time immemorial. Co. Lit. 110 b.; Bro, Abr. tit. Custom. Nor is the 
custom alleged in the declaration with sufficient certainty. Birkley v. 
Presgrave(g), 

The principal question, however, is, whether goods, placed upon the deck 
of a vessel, and thrown overboard in a storm, come within the general rule as 
to contribution. There are many authorities to shew that they do not. Or- 
dinances of Leuns XIV, art. 12, 13. Pardessus Cours de Droit Commercial(A). 
Em^rigon, cap. 12, sec. 42. In Phillips on Insurance (t), it is said, " where a 
shipper agrees that his goods shall be carried on deck he thereby gives up his 
right to claim contribution if they are thrown overboard." The cases of 
Dodge v. Bttrtol{k), and Barber v. Brace (1), are there cited, and the rule is 
thus laid down by Mr. Phillips, " It results from these two cases, that goods 
may be carried on deck, even without the consent of the owner, where the 
usage of the trade is such, and thrown overboard for the general benefit, 
without giving the owner of them any claim either against the master, for 
stowing them in this manner, or against the other shippers for contri- 
bution "{m). 

The only case which has been referred to on the other side, relates to a 
coasting voyage made by small vessels. But in long voyages such a rule 
ought not to apply, because the ground upon which goods on deck cannot 
have contribution is in consequence of the great peril in which those goods 
are placed, by reason of being so carried. Common peril is the principle 
upon which general average is given, but goods upon deck, are in greater pe- 
ril, than goods which are stowed below. In Da Costa v. Edwards, the daim 

(e) Tit. Deck. (m) But in a previous part of thii work, 

(/) Code de Commerce, Liv. II. Tit. 12, Mr. Phillips says, ** But the right to demand 

421 . contribution may depend upon the particu- 

(g) 1 East, 220. lar situation of the thing sacrificed. If 

\h) Part IV, Tit. 4, cap. 3, sec. 725. goods carried on deck are Uirown over, it is 

(i) 2 Phillips on insurance, 230, Boston. held in general, that no contribution can 

{k) 5 Oreenleaf, 286; Reports in the be claimed. The reason given by Valin is. 

State of Maine. that goods so carried embarrass the naviga- 

{t) 3 Conn. Reports, 9. lion of the ship. But he thinks that this 

doctrine ought to be contfoUed by thit usage 
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Com, Pleas, turned upon the construction of the policy of insurance, and not upon the ge- 
neral law. In the« present case, the plaintiffs may have an action on the case 
against the master for damages; hut the question now is, whether he is enti- 
tled to contribution against the owner of the vessel. 

Wilde, Seijt. in reply. — ^The Rhodian law, which was adopted by the 
Romans, and is to be found in the digest of their laws, is the foundation of the 
maritime law of England, By art. 9 of those laws, *• Of lightening ships in a 
tempest/' it is said, that "a just computation shall be made of the ship and 
every thing in it («)." And arts. 32, 35, 38 and 43, shew that this rule applies 
to all cases, except where the master is guilty of some misconduct. The laws 
of Oberon, which were instituted by Richard, I. adopt the same general rule, 
art. 8, 9, 32 (o) : and they are adopted by Valin and Emerigon. It appears, 
that the only thing which was requured, was that the g^ods should be properly 
laden. If they were, then all the g^ds were liable to contribute for an aver- 
age. If they were not, then a remedy was given against the captain. Decked 
vesseb were unknown in ancient times, and certainly not till many centuries 
after the Rhodian laws were framed. There is, therefore, no reason, why 
goods on the deck, should not be entitled to contribution, in cases where the 
captain has not been guilty of misconduct in placing them there. As it is 
the usage to carry timber upon the deck, the captain would not be liable to any 
action at the suit of the plaintiffs. The owner of the goods would, therefore, 
be without any remedy, except by contribution. The defendant cannot protect 
himself by saying, that his servant had improperly loaded the deck. 

In Dodge v. Bartol(p), it appeared, that the goods which were on the deck, 
were taken at half freight; and the facts in that case, and Barber v. Brace, 
do not warrant the principle, which is extracted by Mr. PhilUpM the AmericoM 
writer on the law of insurance. 

Cur, adv, vuU. 



TiNDAL, C. J. — ^The question upon this record, arises upon the second count 
of the declaration, in which the plaintiffs declare for contribution against the 
defendant, the ship-owner, in respect of certain timber of the plaintiffs, which 
was laden on the deck of the defendants' vessel, to be carried on a voyage 
from Quebec to London for freight, to be paid to the defendant; and the plain- 
tiffs state in this count, a certain ancient and laudable custom, touching the 
loading of timber on board ships, engaged in the said voyage, by which cus- 
tom, the ship-owners have the liberty and privilege of loading on the decks of 
their ships or vessels, a reasonable part of the timber which they are employed 
to carry on such voyage; and the count then alleges, that the timber in ques- 
tion was a reasonable part of the timber which the defendant was employed to 
carry upon that voyage, " and was laden on the deck of the ship, in pursuance 



of the trade; and accordingly that contribu- 
tion may be claimed for goods thrown over- 
board from the deck of small coasting ves- 
sels, or river craft which usually carry a part 
of their cargoes on deck. Upon the princi- 
ple of this exception, if it is the usage of 
the trade to carry a part of the cargo on 
deck, a jettison of it ought to be a subject 
of general contribution. It is accordingly 
the practice in respect to whaling voyages 
to adjust upon the principles of general 



average, the loss' of oil thrown overboard 
from the deck, where it is carried for a 
short time after being put into casks, before 
it zAu be properly and safely stowed in the 
hold." Vol. 1,332. 

(n) Laws of the Sea, ancient and modern, 
91. 

(o) Laws of the Sea, aneie&t and modern, 
pages, 132, 135, 162. 

{fi) 5 Greenleaf's Repoiti, 286. 
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of and accordinf to such costom." TTie defendant pleads to this count, that 
there is not any custom, Aat any contribution and greneral average, should be J^i^ 
paid on the loss or damage of timber placed on deck, and cast overboard, to ^ r 
which plea the plaintiff demurs. 

It has been urged, in argument, by the defendant, that the custom stated in 
the second count has been pleaded wi^out sufficient certainty or formality; 
but as diis objection does not arise upon a special demurrer to the declaration 
itself, we think no objection in point of form can now be taken, and that the 
allegation, in substance and effect, amounts to a statement of an usage and 
practice of loading ships generally observed upon the voyage in which the 
vessel was engaged, and consequently that it must have been known to both 
the contracting parties, the ship-owner, and the owner of the timber, who must 
be taken to have entered into this contract with reference to it. 

The question, therefore, before us is not whether, generally, the owner of 
goods laden on deck, which are thrown overboard for the preservation of the 
ship and the rest of the cargo, is entitled to contribution against the owners of 
the ship and of the residue of the cargo, but whether, in the special and par- 
ticular case where the ship-owner has laden the goods on deck, under a privi- 
lege reserved to him by the general usage and practice of the voyage, the 
owner of the goods may claim contribution from such ship-owner; and upon 
the best consideration we can give to this question, referring, at the same 
time, to the foreign authorities and to the few decisions which have taken 
place in our own courts, we think the plaintiff entitled in this case to contribu- 
tion against the ship-owner. 

The general rule laid down by the foreign authorities, and adopted by our 
own law, is, as is well known, that all goods thro¥m overboard for the preser- 
vation of the ship and cargo, shall be entitled to contribution. Upon this ge- 
neral rule, however, there is engrafted an exception by the foreign writers, 
" that goods laden on the deck and cast into the sea shall not receive contribu- 
tion, saving to the owner of the goods, his recourse against the master and 
ship-owner." Consel del Mare, c. 1 83 ; Ordinance, liv. 3, tit. 8, art. 1 3 ; 
Emeregon, ch. 12, s. 42; Code de Commerce, art. 421. Now where the 
loading on the deck has taken place with the consent of the merchant, it ia 
obvious that no remedy against the ship-owner or master for a wrongful load- 
ing of the goods on deck can exist. The foreign authorities are, indeed, ex- 
press on that point; Valin, tit. Du Capitaine, art. 12; Consel del Mare, 
c. 1 83. And the general rule of the English law, that no one can maintain an 
action for a wrong where he has consented or contributed to the act which 
has occasioned his loss, leads to the same conclusion. 

Unless, therefore, the owner of. the timber in this case has a claim for con- 
tribution against the owner of the ship, he is without any remedy whatever 
against any one, but must himself bear the whole of the loss, in consequence 
of his timber having been thrown overboard for the benefit of all — an inference 
directly at variance with the general rule above laid down, and indeed contrary 
to the authority of the foreign writers ; for Valin lays it down, that the rule of 
article 13 does not apply in respect of boats and other small vessels going from 
port to port, " where the usage is to load merchandize on the deck ; " the 
latter words of which text- writer give the reason for throwing such a case out 
of the exception, into the general rule for contribution, at least so far as the 
ship is concerned. As to the authorities in the English courts, there is no one 
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Com. Pleat, which states directly that goods laden on deck shall in no case, be entitled to 
contribution. The question, whenever it has arisen in our courts, has been 
between the owner of the goods thrown overboard and the underwriter ; and 
Olivei. the rule generally established seems to have been, that, for goods so laden, the 
underwriters are not responsible. Ross v. Thwaites, Park Ins. 26 ; Backhouse 
V. Ripley, ib. But in the case of Da Costa v. Edmunds, 4 Camp. 142, it was 
left to the jury to say whether there was a usage to carry on deck goods of 
the description of those thrown overboard, and the jury having found such 
usage, the underwriters were held liable. The case now under consideration 
does not, indeed, arise between the same parties, but it appears to fall within 
the same principle of decision. 

We think, therefore, the judgment on the second count must be for the 
plaintiffs. 

Judgment for the plaintiffs. 



Nov, 2«. This being the last day of the term, Addison, from one of the back benches, 

reminded the Lord Chief Justice that, in the Court of Queen's Bench, on the 
last day of the term, the motions in the back benches had precedence, and now 
that this was an open court, he claimed the same privilege on behalf of himself 
and those who sat near him. 

TiNDAL, C. J. — In the Court of Queen's Bench that practice depends upon 
a very ancient custom, but this court has been so recently opened that no such 
usage can exist. 
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ACCORD AND SATISFACTION.— See 
Pleading, 18. 



ACKNOWLEDGMENT. 

See Attorney, 4. 

An acknowledgment by a married woman waa 
duly taken, but throusb inadvertence the parties 
did not send the certiiicate and affidavit to be 
filed, until two years afterwards, when the Court 
allowed them to be filed. Ex parte Sleve/Uy \3» 



ACTION. 

1. A witness living at Camberwell was sub- 
poenaed by the plaintiff* to attend a trial at 
Guildhall, and the witness stated that he had 
been previously subpoenaed by the defendant, 
who had paid him a guinea as conduct-money, 
and the plaintifi then paid him but one shilling 
with his subpoena. An action was afterwards 
brought against the witness to recover costs in- 
curr^ in consequence of his neglect to attend 
the trial ; and the plaintiff alleged in the declara- 
tion that he had paid a reasonable sum with tlie 
subpoena. HMt that this averment was suffi- 
ciently proved, by shewing the payment of the 
one shilling. Betterhy v. M^LeodL, 44. 

2. If, when a cause is called on, a material 
witness is absent, the attorney is justified in 
withdrawing the record, and he is not bound to 
allow the trial to proceed, to take the chance of 
the arrival of the witness. Id, 

3. An action on the case was brought against 
the defendant for negligently and carelessly al- 
lowing a new rick of hay to ignite, whereby cer- 
tain cottages belonging to the plaintiff were 
burnt. At the trial, the judge, in summing up, 
told the jury, that it was not sufficient for the de- | 



fendant to shew that he bad acted bmiAJuk^ and 
had done every thing he had thought best to 
prevent an accident, but that he must prove that 
ne acted as a prudent, not as a rash man would 
have done unaer similar circumstances, and that 
if they were satisfied the defendant had been 
guilty of gross neglieence, the plaintiff was enti- 
tled to a verdict. Ueldt that this direction was 
correct, and a verdict which had been found for 
the plaintiff, was ordered to stand. Vaughan r, 
Menlote, 51. 



ADMINISTRATION BOND.— See Prac- 
tice, 12. 

ADMINISTRATOR.— See Executors. 

AFFIDAVIT. 
See Ejectment, 4, 5. Practice, 19. 

1 . An affidavit of debt stated that the defen- 
dant was indebted to plaintiff, for materials 
found and provided, goods sold and delivered, 
and work and labour done and performed bv the 
plaintiff, to and for the use of the defendant. 
Held, that the latter allegation had reference to 
the whole of the items, and that the affidavit 
was not defective. Lucas v. Goodwin, 32. 

2. An affidavit to hold to bail for money due 
from the defendant on the balance of an account 
stated, is sufficient, without stating that the ac- 
count was stated andtettled. Tyler r. Campbell, 
79. 

AGREEMENT. 

See Attorn et, 3. Contract. Covenant, 
2, 3. Vendor and Vendee, 1. 

An agreement for the lease of a house 
contained the following clauses : '* and the 
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said T. D., [the lessee,! doth hereby agree 
to spend, within one 3'ear from the date thereof, 
200/., at the least, in erecting a kitchen to the 
said messuage, 'and also in altering tiie large 
room into two or more rooms, or in such other 
repairs as may be necessary to make the same 
fit for habitation, such erection and alterations 
or repairs, to be inspected and approved of by 
the said W. K., [the lessor,] and to be done in a 
substantial manner; and it is agreed that the 
said T. D. shall be allowed 200/. towards such 
erection and alterations or repairs, and shall be 
at liberty to retain the same out of the first 
year's rent of the said premises.'* The lessee 
laid out more than 200/ , but the lessor did not 
approve of all the work, and distrained for the 
balance of the first year's rent. Heldy in an ac- 
tion brought by the lessee for an excessive dis- 
tress, that the approval of the lessor was not a 
condition precedent, and that after the jury had 
found that 200/. was expended by the plaintiff 
in substantial repairs, he was entitled to recover 
in ^e action. Vallman v. King, 283. 



ARBITRATION. 
See Costs, 2. Inclosure Act. Pleading. 25. 

1. An action of covenant, in which the pleas 
had raised several issues upon one breacn of 
covenant, was referred to arbitration, and the 
arbitrator, instead of stating the sum for which 
the verdict should be entered, awarded separate 
damages on each issue. Heidf that the award 
was good. Smith v. Festeniog Railway Corn- 
par^, 305. 

2. Where an arbitrator was empowered to 
state facts, on his award, for the opinion of the 
Court as upon a special verdict, the Court sent the 
award bacK to be amended, on the ground that 
the arbitrator had not found an important fact 
with sufilclent precision. Ferguson v. Normarif 
241. 

3 Four actions between distinct parties, and all 
difierences, were referred to arbitration; but 
the arbitrator did not notice or dispose of a fifth 
action which was pending; and, although it 
was a matter in difference and* was brought be- 
fore the arbitrator. Hetdj that the award was 
altogether bad, although the arbitrator had di- 
rected that mutual releases should be given by 
the parties. Stone v. FhUlipM, 302. 

4. A judge has power, under the Rule of 
Hilary Vacation, 1834, to certify that a cause 
was proper to be tried before him, and not before 
the judge of an inferior court, where the action 
is referred at nisi prius to arbitration. Brogreffe 
V Huuke, 223. 

5. A bond of submission recited that certain 
disputes, relating to building a house, had been 
agreed to be referred to arbitration, and that the 
arbitrators should determine all claims relating 



to alleged defects and imperfections in the ma- 
terials and workmanship, and likewise relating 
to the accuracy of the claims for extra work and 
deductions ibr omissions ; and to ascertain what 
balance, if any, was due to the builder, in re- 
spect of such extras and omissions : the costs to 
abide the event of the award. The arbitrator 
awarded that 296/. should be paid to the builder 
in full compensation and satisfaction for all the 
matters in difference. Held, that the award was 
bad, as the first two subjects of dispute were not 
determined. In the nuUUr of Rider and ano- 
ther, 222. 

ARREST. 
See Affidavit, t, 2. IksolvemT. PaikCTicE, 3. 

1. Where no application was made to dis- 
charge a defendant out of the custody of the 
sheriff on the ground of a defect in the affidavit 
to hold to bail, until twenty-one days after the 
arrest, held, to be too late, and that the extreme 
age and infirmity of the defendant was no suffi- 
cient excuse for the delay. J}alj/ v. Mahon, 261. 

9, The defendant was arrested on the 12th 
of October, and the application for his discharge 
was made on the 2na of November. Held, too 
late, and that the application ought to have been 
made within eight days. Jd, 



ATTORNEY. 
See Action, 2. Costs, 7. Slander. 

1. In an action on an attorney's bill which was 
not taxable, a verdict was taken for the plaintiff by 
consent, subject to a taxation of the bill before 
the fiflh day of the next term. The defendant, 
instead of taxing the bill, applied for a new 
trial, and caused the taxation to stand over un- 
til afUr the fifth day of the term. Held, that 
the plaintiff was not bound afterwards, to submit 
his bill to taxation. Tucker v. Neck, 242. 

2. In applying for an attachment against an 
attorney, it is sufficient, since 7 W. 4, and 1 Vict 
4, c. 56, s. 4, to describe him as attorney at law, 
without shewing him to be on the rolls of the 
court in which the application is made. Down- 
ton V. Sty lei, 306. 

3. A tenant for life, entered into an agree- 
ment to let an estate to the defendant; and the 
agreement, which was executed by the parties, 
at the office of the plaintiff, who was the intended 
lessor's attorney, stipulated that a lease and 
counterpart should be prepared by the attorney, 
at the expense of the defendant. The tenant for 
life died, after the lease was prepared, but be- 
fore it was executed. Held, that the defendant 
was liable to pay the attomev half the costs of 
drawing the agreement, and the eosta of an ab* 



DIGEST. 



316 



stract of title, lease, and counterpart. TIV66 v. 
Rhodei, 188. 

4. Charges in an attorney's bill for drawing 
and enrolling tlie certificate of an acknowledg- 
ment, made by a married woman, and for fees 
paid on enrolment, under the Fines and Reco- 
veries* Act, (3 & 4 W. 4, c. 74,) do not render 
the bill taxable within 2 Geo. 2, c. 23. £r 
parte Bransom, 132. 

5. A charge by an attorney for searching for 
an old judgment, and advising hit client as to 
the propriety of reviving it, is not a taxable item 
under 2 Geo. 2, c. 23. Ex parU Rice, 130. 

6. Where an attorney who had money be- 
longing to his client, to invest on mortgage, ex- 
amined the title of one who desired to borrow 
money on mortgage ; it was held, that the rela- 
tion of attorney and client existed, and that the 
communication was privileged, although no 
money was lent, and the attorney made no 
change for examining the title. Doe d. Thomas 
V. IValkins, 25. 

AVERAGE.— S«e Ihsurarce. 



AWARD. — See Arbitratiom. 



BAIL. 

See Affidavit, 1, 2. 

1 . The Rule Trin. 1 Will. 4, s. 5, which re- 
quires that bail shall not be changed without the 
leave of a judge, applies to cases where the 
other bail justify, in consequence of the rejection 
of the first bail. Vettru^s hail, 129. 

2. Where a defendant pleaded an issuable 
plea, after the plaintiff had taken an assignment 
of the bail-bond, and the bail gave notice that 
the plaintiff was at liberty to proceed with the 
trial of the cause; and the bail was afterwards 
perfected in time to try at the second sittings in 
the term, provided the defendant accepted short 
notice of trial ; held, that the bail-bond ought 
not to stand as a security, under R. H. T. 2 
Will. 4, V. Clark v. Vettris, 133. 

3. In an action against the acceptor of a bill 
of exchange, it is no objection to bad that he is 
the drawer of the bill. Bectleys bad, 15. 

BANKRUPT. 

See Costs,* 1. 

1. A. and B., who were traders in embarrassed 
circumstances, directed one of their shopmen to 
remove large quantities of goods to his lodgings, 
and to sell them at 25 per cent, under prime cost. 
The shopman called on the defendants and 
offered the goods for sale, without disclosing the 
names of his employers, bat stating that the 



owners were in want of money. The defendant 
called at the lodgings and made several large 
purchases, paying the shopman for each parcel 
in cash, and deducting the discount. A fiat in 
bankruptcy issued, and the assignees brought 
trover to recover these goods. The jury found 
that the bankrupts intended to defraud their 
creditors, and that the defendants had not made 
such inquiries as honest and pnident men would 
have done. Held, that the assignees of the 
bankrupts were entitled to recover back the 
goods sold both before and after the commissioo 
of the act of bankruptcy, and that the case was 
within the 82nd sect 6 Geo. 4, c. 16. Devas ▼. 
VenableSy 9. 

2. A., as principal, and B., as surety, became 
jointly and severally bound to the plaintififa; and 
the condition of the bond was, that A. should pay 
the first year's interest of the money lent, on the 
Ist March, 1833; and the third year's interest, 
with the principal sum, on the 1st March, 
1835. A. did not pay the first year's intei^ 
est until the 30th of March, 1833. B., the 
surety, became bankrupt in June, 1833, and 
obtained his certificate in August, 1833. A. 
not having paid the principal sum in March, 
1835, B. was sued on the bond, and he pleaded 
his certificate in bar: — Held, that the bond was 
forfeited before the bankruptcy, and that the 
subsequent payment of the interest did not waive 
the default : that the debt was therefore prov- 
able against the estate of B., and that his certi- 
ficate was a bar to the action. The SXcinner's 
Company v. Jonet, 1 8. 



BILL OF EXCEPTIONS. 

1 . A bill of exceptions will lie from a judg- 
ment in the county court Sirother v. Hti/cAm- 
ion, 294. 

2. And it will lie where the plaintiff was 
nonsuited, after he had appeared and refused to 
submit to a nonsuit Id, 

3. A venire de^ novo cannot be awarded to a 
county court Id, 



BILL OF EXCHANGE. 

See Bail, 3. Pleading, 8, 9, 10, 11, 12, 13. 
Practice, 4. Public Company. 

1. In an action on a bill of exchange by the 
indorsee against the acceptor, with a count for 
interest and on an account stated, the defendant 
pleaded that a second bill was drawn and ac- 
cepted in full satisfaction and discharge of the 
first bill, and that the second bill was duly paid. 
It was in evidence that the first bill remained 
in the hands of the indorsee, and that the ac- 
ceptor had acknowledged that interest was due 
in respect of it, whereupon the jury returned a 



Terdict for the amount of the intcmt, notiritli- 
Mandinz ths defendant proved that the aecond 
bill had been paid. Hrld, that tlie verdict 
ought to itand. Ltanley v. iliugravr, 247. 

2. Where the wit 
at the theatre, the 
and Mked him trhether he had heard of the dis- 
honour of the bill, and he replied that he had, 
and intended to call and pay it, it nai held that 
the defeudonl could not object that he had no 
notice of the dithonour of the bill. Norrii v. 
Saiomoiuon, 14. 

3. In an action on a bill of exchange by in- 
donee a^nst indoner, the defendant pleaded 
that he did not hove iiotiee of the presentment 
of the bill to the acceptor, and of ttie non-pay- 
ment thereof! and imiue thereon. Hrld. that 
proof of the delivery of the fallowing letter from 
the plaintiff to the defendant, waa iniufKi ' 



laat, pBvahle three monlhs sfler date, and : 
dorted by you, became due yesterday, and ii 
returned to me unpaid. I therefore give you 
notice thereof, and requeat yoii will let me havt 
the amount forthwith. Buullon v. Welch, 77. 



BOND.— See B.» 



r, a. pBAcrccE, 13, 



CHARTER PARTY. 



See Pliai 



.c, 5. 



A thip was chartered to proceed to Rio Nu- 
nez, and take on board a full and complete cargo 
of lawful merchandise, freight to be paid upon 
certain enumerated articlee, according to the 
terms mentioned in the charter-party, "all or 
either at the option of the charterer," the char- 
terer to hare the liberty of filling up tiie vessel 
at St. Mery'a. The charterer put on board 
about one-seventh of a cargo of the goodi enu- 
merated at Rio t'unez, and about the' same 
Susnlity at St. Mary's, and at the latter place 
le cargo was completed with eighty-f<iur loads 
of teak wood, which was not an enumerated ar- 
ticle, at 4f. per ton. It appeared that the char- 
terer paid for the whole freight 593i , but that a 
cai^ consisting of average quantities of all the 
enumerated artictea, would have produced 668^., 
whilst a cargo of palm oil, one of the enumerated 
articles, would onlyhave produced 4MI. Htid, 
that the pUintiSa were entitled to recover freight 
to the amount of 668'. ; and that the charterer 
did not fill up a full and complete cargo of law- 
ful merchandize. Oipptr and olhm v. Fonlrr, 

irr. 



CONDITION PRECEDENT.— See AcEi 



CONSIDERATION.— See Camuxt 



CONTRACT. 

See AoREEHLKT, 1. Executors, 4 BiiK- 
Bi.PT, 1, Ch*rter Paett. Co»«^*^lT, 
2,3. pLeADifcc, 6,7. 18. P■I^clP*l. *kd 

ASEKT, 1, a. TENtiCR, 1. VeNIMBAHD 
VEMtEt, 1,2. Wager*, 1,3. 

Where B. had iaaned execution againil the 
goods of A,, his debtor, C. came forward, and 
agreed to pay B. and all the other creditors of 
A., upon having an assignment of hii effects ; 
and, in pursuance of this agreement, A. gave a 
bill of sale of his effects to C., and B. withdrew 
his execution. Hrld, that this raised a new con- 
tract between B andC, and that the former might 
sue the latter for the amotmt of the debt origi- 
nally due from A, Bird v. Canmian, 224. 



COPYHOLD.- See Heriut. Mortoaoi, I, 



, 5. Odtlawkt. 



1. After joinder in demurrer the plaintiff 
became banVtupt, and af^rwards obtained fail 
certificate. The defendants applied for secn- 
rily for coBti, but it being shewn that the as- 
signees did not intend to interfere with the ac- 
tion, and that it was continued for the benefit 
of the bankrupt, the Court refused the applica- 
tion. Beckham t. Kn^ht, 301. 

2. The defendant put a construction on an 
award, which induced the plaintiff to move la 
set it aside. The Court decided that the defen- 
dant's construction was not correct, and the rule 
was therefore discharged, as the objection did not 
then arise. Hrld, tliRt the prothonotary was 
correct in taxing the costs of the rule f« 
the defendant, according to the usual practice. 
Hocktn v. GrenftU, 251. 

3. The rule of Hilary Vacation, 1B34, as to 
the taxation of coata on the reduced scale, does 
not apply to actions brought for unliquidated 
damages, where left than iol. is awarded dd a 
writ of inquiry. Croft v. MUler, 230. 

4. In trespass for breaking a close, the defen- 
dant pleaded, Ist, not guilty; 2nd, that all the 
king's subjects had a right of way over the tor»» 
ill ipui, to carry goodi and waterj and 3rdly, a 
similar right limited to the inhabitants of M— . 
I'he juiT found for the plaintiff on the firrt asd 
second lasues, and for the defendant oa Ae Aiti 
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issue, so far as it related to the carrying of water 
only. HtUt that this verdict was substantially 
in favour of the defendant, and that he was en- 
titled to the general costs of the cause, including 
tlie costs of those witnesses who proved the de- 
fcndant's claim as to the carriage of water, but 
disproved it as to the carriage of goods. Knight 
V. If'oorf, 1. 

5. The costs given to a plaintiff in ejectment 
against a mortgagor, after payment of the mort- 
gage money, under 7 Geo. 2, c. 20, are taxed 
costs as between party and party. Doe d. Capps 
V. Capps J 136. 

6. A defendant in custody for twelve months 
for the nominal damages in ejectment, and for 
costs beyond twenty pounds, is entitled to his 
discharge under 48 Geo. 3, c. 123. Dot d. 
Duffcy V. Sinclair, 145. 

7. Interlocutory costs payable to a plaintiff 
may be set off, under H. T. 2 Will. 4, c. 93, 
against the costs of a judgment of non-pros in 
fendant's attorney's lien. HoUidatf v. iMwetf 
130. 

8. After a writ of summons was issued, but 
before it was served, the defendant paid the 
plaintiff the debt, but afterwards refused to pay 
the costs of the writ; whereupon the plaintiffs 
attorney delivered a declaration, and proceeded 
with the action. The Court ordered the proceed- 
ings to be stayed on payment of the costs of the 
writ, but refused to make the defendant pay the 
costs of the declaration. Willie v. Phillips, 82. 

9 The plaintiff declared in covenant for two 
quarters' rent in arrear, and the defendant 
pleaded riens en arriere. Upon demurrer the plea 
was held bad, and after judgment for the plain- 
tiff, he obtained a judge's order for leave to 
amend the declaration on payment of costs, by 
withdrawing the claim of one auarter's rent 
The defendant afterwards applied to set aside 
the order, upon the ground tnat he ought to be 
allowed the costs of the demurrer ; held, that 
he was not entitled to those costs. Baden v. 
Flighty 240. 

COUNTY COURT.— ^e Bill op Excep- 
tions, 1, 2, 3. False Judgment. 

COVENANT. 

See Pleading, 18, 19. 

• 

1 . Where a canal company, empowered by act 
of parliament to raise money at interest, upon 
the credit of the undertaking and the rates or 
duties thereof, and the company, by a deed-poll 
under their common seal, assigned their property 
in the undertaking, and the rates and duties 
thereof, until a sum of money should be paid with 
interest, to be paid half-yearly, on certain days 
which were specified ; heldj that an action of 

VOL. III. 



covenant could not be maintained against th'> 
company to recover an arrear of interest due 
under a deed-poll. Pontet v. Basingstoke Canal 
Company, 46. 

2. Demise of a mill, together with the use of 
the stream of water nmning or flowing in the 
stream, excepting such part of the said stream 
as should be sufficient for the supply of such 
persons as the lessors had then already con- 
tracted, or should at any time thereafter con- 
tract, to supply with water. " Provided never- 
theless, that such a quantity of water should be 
always left to flow to the said mill as should be 
sufficient for the due working thereof, twelve 
hours at least in each and every day of the said 
term." Held, that this did not amount to an ab- 
solute undertaking to supply water to work the 
mill twelve hours a day, out that it was a demise 
of the mill, as the water was flowing at the time 
of the demise. Blatchford v. The Mayor, 4C'i 
of Plymouth, 86. 

3. The lessors covenanted that the lessee 
should enjoy the mill and stream without inter- 
ruption by them, or by persons claiming under 
them, or by their acts or procurement; the lessee 
alleged as a breach, that the defendants drew 
and took, and caused and procured to be drawn 
and taken, from the stream, divers quantities of 
water, and interrupted the lessee in the use of 
the mill ; the evidence was, that the water was 
taken away by persons who claimed a right 
under contracts made by the lessors before they 
granted the lease of the mill and stream. Held, 
that the breach was improperly assigned. Id, 



CUSTOM.— See Insurance. Heriot. 



DEVISE.— See Will. 



DISTRINGAS.— See Practice, 1. 



DOCK DUES.— See East India Coicpant. 



DRAMATIC PERFORMANCES. 

The plaintiff wrote the English words for the 
representation of Weber's opera of Oberon ; 
and the defendant afterwards caused other 
words to be adapted to the same music, and 
produced the opera at his theatre; but, in the 
course of representation, the performers intro- 
duced several of the plaintiff's songs instead of 
the new version. In an action brought hy the 
plaintiff against the defendant to recover the 
penalty given by the 3 & 4 W. 4, c. 15, s. 2, 
the jury found a verdict for the plaintiff; and, 
upon a motion for a new trial, held, first, that 
the question as to what was a represcnta- 
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lion (»f a dramatic production in contravention 
of tlu* stiitute, is a question for the jury; and, se- 
coiully. that the facts which were proved at the 
trial w arranted the verdict. Flanchi v. Braliamy 



2oa. 



EAST INDIA COMPANY. 



The Eu;it India Dock Act prondes for a re- 
turn of dock duties to such of tlie East India 
Company's sliips as have completed *< their re- 
gular nuiuhcr of voyages." Heldf that this re- 
fers to the last voyage, being more than six, 
which is made by any ship. ImsI India Company 
x.liaktr, 171. 

EJECTMENT. 

Sec Costs, 5y 6. EyiD£NCE,2. Mortg4GE,1, 2. 

1 . Where there were four tenants in posses- 
sion, and personal service of the declaration in 
ejectment had been effected on three of them, 
but an irregular service on the fourth ; judg^ 
ment against the casual ejector was granted 
against the three who had been duly served. 
Doc d. Mingay v. Roc, 239. 

2. Where a declaration in ejectment directed 
tlie tenant to appear in Michaelmas Term, but 
judgment against the casual ejector was not 
moved until Hilary Term, the rule for such 
judgment is nisi only. Doe d. Thring v. Jloe, 
13. 

3. Where the date of a declaration in eject- 
ment was wrongly stated, but the notice at the 
foot was correct, the Coiut granted a rule for 
judgment against the casual ejector. Doe d. 
Phipps v. Roff 33. 

4. In moving for judgment against the casual 
ejeetor, it appeared that the tenants in posses- 
sion of the premises expressed their knowledge 
of the intent and meaning of the declaration in 
cjeetment which was served upon them. Utldf 
tiiat it was unnecessary to shew that the declara- 
tion and notice were read over and explained. 
Doc d. Stone v. Kof, 14. 

5. On a motion for judgment against the 
casual ejector, the affidavit of the service of the 
deelaralion and notice ought to state that it was 
explained to the tenant; it was not sufficient to 
s ly it was read over. Doe d. Wade v. RoCt 
210. 

ESTOPPEL.— See Mortoace, 3. 

EVIDENCE. 

Sec Action, 1, 2. Attorney, 6. Limi- 
tation, Statutes OF, 2. Pleading, 3.8. 
21. 

1. In an action for money had and received, 



brought by a ship-owner against his captain, the 
plaintiff offered evidence of the payment of a bill 
of exchange drawn by the defendant in a foreign 
port, in favour of a broker, on account ** of dis- 
bursements for the ship." There was evidence 
that the ship had undergone some repairs in the 
port. Heidy that proof of the payment of the 
bill was inadmissible in this fonn of action, in 
the absence of evidence that the money had ever 
come to the defendant's hands. ScoU v. Mil' 
ler, 169. 

2. In ejectment, the lessor of the plaintiff 
claimed as heir-at-law of one Bath, though a 
younger son. The defendant, who claimed an 
interest in the premises, set up as a defence, that 
the true heir of Bath was the grandson of his 
eldest son, and that he was then linng ; and to 
prove this, the grandson was called by the de- 
fendant as a witness. Heldf that he was a com- 
petent witness. Doe d. Bath v. Clarke, 48. 

3. On an action by a horse-dealer for the re- 
covery of the price of a horse, which had been 
bequeathed to the defendant, and which he had 
sold after the death of the testator, held, that 
under 3 & 4 W. 4, c. 42, s. 26, the executor 
and residuary legatee was a competent witness 
to prove that the horse had never been sold by 
the plaintiff, but was merely sent upon trial to 
the testator. Bowman v. WUlit, 137. 

4. Where the defendant was charged with a 
fraudulent design to induce the plaintiff to build 
some houses upon the credit of his son, evidence 
was given that the defendant had represented 
that he and his son were entitled to receive some 
money from America, and that the Stamford 
Mercury contained an advertisement, which re- 
quired them to go to a certain place to receive 
the legacy. Hi Id, that a copy of the Stamford 
Mercury of a date which corresponded with the 
time when the representations were made, and 
which contained such an advertisement, was re- 
ceivable in evidence. Lticas v. Godwin, 114. 

5. Under the Interrogatories' Act, (1 Will. 
4, c. 22,) the Court gave the parties a mutual 
power to cross-examine witnesses in Paris and 
Boulogne, viv& voce, and directed that the cross- 
examinations should be taken down in writing, 
and return with the commission. Pole v. 
Rogers, 83. 

6. Upon an issue whether an administratrix had 
assets at the commencement of the suit, the 
plaintiff proved that the intestate, twelve months 
before his death, had purchased certain fiumi- 
ture, which was seen, after his decease, in a house 
where he lived with the defendant, his sister. 
The defendant proved, that he was merely a 
lodger in the house. Held, that there was 
prima facie evidence of the posseaaion of assets. 
Erilton v. Jonet, 82. 
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EXECUTORS AND ADMINISTRATORS. 

See Evidence, 6. Practice, 12. 

1. An administrator appointed pendente lite, 
is entitled to call upon the late attorney of the 
deceased to deliver up deeds and papers be- 
longing to the deceased, which are in his posses- 
sion. Exparte Du Faur^ 135. 

2. The attorney of one who had a claim on a 
deceased person's estate, wrote a letter to the 
executrix, in which he stated that the creditor 
did not claim the debt from her as executrix, but 
that he claimed it from her individually, she 
having paid the interest from time to time. The 
executnx afUrwards died insolvent, and it was 
held that this letter did not release her from her 
liability as executrix. Bkhwrdi v. Browne^ 27. 

3. A testator bequeathed certain goods to his 
executrix for life, witn remainder to B. absolutely. 
The executrix used the goods during her life ; 
and, after her death, her executor permitted B. 
to receive them. The executor of tne executrix 
was afUrwards sued for a debt due from the tes- 
tator who had bequeathed the ^oods, which the 
executrix had neglected to discharge. Heldj 
that she had not been guilty of a devastavit in 
her life- time, and that her executor ought to 
have discharged the debt by selling the goods. 
Id, 

4. A relative of a deceased lady ordered the 
plaintiff, an undertaker, to perform a funeral 
which was suitable to her rank; and her son, 
many months before he took out administration 
to the deceased's effects, wrote a letter to the 
relative who ordered the funeral, in which he ex- 

Sressed his approbation of all that had been 
one. In an action against the deceased's son, 
charginj; him, as admmistrator, for the expenses 
of the funeral, it was held, that the action was 
maintainable. Lacey v. Walrond, 215. 



FALSE JUDGMENT. 

Upon a writ of false judgment from a county 
court, the sheriff returned a mere transcript 
of the proceedings which had taken place in the 
court below, so that it did not appear whe- 
ther it had jurisdiction to try the cause, where- 
upon the Court remanded the transcript to be 
amended. Overton v. Swettenham, 142. 



FRAUD.— See Bankrupt, 1. 



FRAUDS, STATUTE OF.— See Vendor and 

Vendee, 1. 



FREIGHT.— See Charter Party. 



GAME. 

1. A depatation to kill game, granted before 
the 1 & 2 W. 4, c. 32, does not continue in 
force so as to entitle a gamekeeper in an action 
for an act done by him after that act was passed, 
to have a notice of action, and to five all mat* 
ters in evidence under the general issue. Butk 
V. Greeny 265. 

2. The 1 & 2 W. 4, c. 32, s. 1, repeals all 
former game acts, "except as to any matters 
done by anv persons, under the authority of the 
said acts, before the 31st Oct, 1831, with re- 
spect to which every privilege and protection 
riven by any of the said acts shall continue in 
force as if this act had not been made. HeU^ 
that the granting of a deputation was not a 
matter done within the meaning of thif excep- 
tion. Id, 

GAMING.— See Wagers, 1, 2. 



GUARANTEE.— See Set-off. 



HABEAS CORPUS.— See Practice, 3. 



HERIOT. 

By a custom in the manor of P. upon 
every descent, the lord was to have for an ne- 
riot the best quick cattle of the tenant, and in 
default of such cattle, the best household stuff or 
goods. By another custom, if any customary 
tenant should let his land, "and at his death the 
lord has not been answered the best beast for his 
heriot which did commonly manure the premises 
for one year before his decease," then the lord 
was to be paid 40ff. instead of a heriot Held, 
that where a customary tenant had let his land 
and afterwards died, the lord could not seize 
the best beast for his heriot, but that he was 
bound to take the 40s. in lieu thereof. Croome v. 
GuUe, 277. 



HUSBAND AND WIFE.— See Pleading, 20. 



INCLOSURE ACT. 

By an inclosure act, commissioners were em- 
powered to divide and allot certain open and 
common fields amon? the proprietors thereof; 
and it was declared, that the several fields so to 
be allotted, should be in lieu of and in fidl satis- 
faction and compensation of all rights and inter- 
ests whatsoever, of the persons to whom the 
allotment was made; and it was declared, that 
it should be lawful for the commissioners to 
allot and award any new allotments and old in* 
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elonirea, in exchange for any other new allot- 
ments or old inclomi res within the same parish, or 
anji adjoinini; parish; so that such exchanges 

shoutil be get forth in the award, and that they 
should be made with the consent of the reanec- 
tive proprietors of the land, to be tesCiHed in 
writing under their hands. A power was le- 
■erred to parties aggrieved, to appeal to the quar- 
ter sessions. Tlie eommitsioners, by their award, 
made ill 179S, allotted to Sir H. Mildmuy, in 
respect of an estate in the parish, two closes 
of land, late Mr. Parson's land. They aUo allot- 
ted to the said Mr. Parsons, in respect of his 
fireehold estate, two old inclosiires, late Sir H. 



field; and [he commissionert did thereby 
to, approve of, and confirm the several 
exchanges made between the said Sir H. Mild- 
may, and the said Mr. Parsons. It did not ap- 
pear, that any consent in writing was entered 
into between the parties; but Paraona entered 
into possession of the two closes, called South 
Stearts and Shortlands, and after his death, the 
tnislees under his will contracted, in 1813, to 
sell the same. HeU, that the vendors could not, 
under the award and the act of parliament, make 
■ good title to the purchaser. Cox t. -King, 



INSOLVENT. 

Bf the General InsolrcDt Act, 7 Geo. 4, c. 
57, ■. 34, it is enacted, that no creditor shall, 
after the commencement of the imprisonment 
of a prisoner, " avail himself of any execu- 
tion issued or to be issued." Utld, that where 
an actual imprisonment within the walls of 
« prison follows upon an arrest for debt, as 
one continuous act, within the usual time al- 
lowed and required by law, then the arrest must 
be taken to be the commencement of the impri- 
sonment; but where, after the arrest is made, 
any delay, not sanctioned by law, takes place 
before the actual commitment to prison, such as 
by the favour of the plaintiff, or the negligent or 
permissive escape of the prisoner, then not the 
attest, but the actual coming within the walls of 
a prison, is the commencement of such imprison- 
ment. ¥i^, Auigrue of Parkmglon, an imoi- 
vetit, T, HuFringlott, 165. 



INSURANCE. 

Where, by the custom of loading timber, be- 
tween London and Quebec, the owner of vesseh 
placed part of the timber on the deck, and, on 
the voyage, the timber on the deck was thrown 
overboard in a storm to preserve the ship ; 
Add, that the owner of the ship was liable tc 
the owner of the umber, to contribute in a ge. 
neral average. Gould t. O/ioer, 307. 



INTEREST.— Bee Bill or Eichakoe, t. 
INTERROGATORIES.— See Evidssce, 5. 

INTRUSION. 

1. A writ of intrusion may be maintained for 
an intrusion made after the determination of m 
eatale pur autre vk. PUrcy v. GardiUT, 103. 

2. A devisee is entitled to sue by a writ of in- 
trusion. Id. 

3. The limitation for suing out a writ of in. 
trusion ii fifty years, under stat 32 Hen. 8, 



LANDLORD AND TENANT. 

See AOKtElTENT. AtTOBBET, 3. Co*ESAKT,a. 

FLCiDihO, IB, 19, 25. 

1 . A notice to quit was pven by an agent 
who had from time to time received the rent of 
the estate, and paid the money into a bank to the 
creditof the landlord, but had always acted upon 
instructions received from the landlord's imme- 
diate agent: — Hild, that, without some tiirthei 
proof ^ authority, the notice was insufficient. 
Doe d. RJiedtt v. Roboaun, 84. 

2. In assumpsit, the declaration stated thatthe 
defendants had become and were tenants to tbe 
plaintiffs, of a brewery, and in con ti deration 
thereof, they undertook to repair the same. 
BrtacA,- that the defendanta suffered and per- 
mitted the premises to be ruinous and prostrated. 
A verdict was taken for the plaintiffs, subject t« 
a special case, which stated the following facts: — 
In 1769, a lease of the premises in question, was 
made to one Uppon, by a tenant lor life, for • 
term which expired in 1830; and that lease con- 
tained a covenant from the lessee to repair the 
premises. Samuel Sanders became the assignee 
of the lease, and, in 1795, he made on under- 
lease at an improved rent, and Samuel Sanders, 
during his life-time and the defendant!, after 
his death, paid the rents reserved in the lease of 
1769, until 1827; and received the improved 
rent, payable under the lease of 1795, until 
1830. 'The plaintiiTs, were assignees of the re- 
version, and in 1830, the premises were in s 
very dilapidated state; but it wa* then ascer- 
tained, that the lease of 1769 was loid, became 
the tenant for life had exceeded his power of 
leasing. Hild, first, that as all the parties hsd 
treated the lease as being valid, the defendants 
were bound by the terms of it, and that ^ 
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pair, at the expiration of the term ; and that the 
declaration disclosed a sufficient consideration to 
support the promise; also, that the defendants 
were liahle to pay the rent reserved in the lease 
of 1769, nntil its expiration, but that they were 
not liable for rent or dilapidations after 1830. 
lUale V. Suufulersj 147. 

3. The defendants, entered into the following 
af^rocmont- — *'That they should become tenants 
of Botolph Wharf, at 375/. a quarter, the te- 
nancy to commence on the 14th of June, they 
paying a quarter's rent on that day; that they 
should give security to pay one quarter's rent in 
advance, as long as they should continue te- 
nants; " and in a bond, given aa a security for the 
rent, it was recited, "That the defendants had be- 
come tenants of Botolph Wharf, at the rent of 
375/. a quarter, and had paid the first quarter's 
rent, and had agreed to pay the said sum of 
375/., on or before the first day of every quarter, 
(luring which they should hold the premises." 
lif'ldy that this was a quarterly tenancy. Wilkin- 
son v. llullf 56. 

6. Whether a quarterly tenant, who wilfully 
holds over, after his tenancy is expired, is liable 
to pay double value to his landlord, under 4 Geo. 
2, c. 28.— Qw*rc. Id, 



LEASE. — See Attorney, 3. Covenant, 2, 3. 
Landlord AND Tenant, 2. 3. Mortgage, 4. 



LIBEL. — See Plfadiko, 14, 15, 16, 17. 
Practice, 5, 6. 



LIEN. — See Costs, 7. 



LIMITATION, STATUTES OF. 
See Intrusion, 3. 

1. Tlie limitation afiecting an action to recover 
n rent-charge, granted by will, is twenty years 
from the death of the testator, under the 3 & 4 
Will. 4, c. 27, s. 2. James v. SalicTj 70. 

2. Where a debtor wrote a letter to a creditor, 
respecting a debt for which he was liable, stating 
that he was very wretched indeed, on account of 
the account not being paid, and that he heard, 
that there was a prospect of an abundant har- 
vest, which must very considerably reduce the 
account, and that if it did not, the concern must 
be broken up to meet it at last ; heldt that this 
was a sufficient acknowledgment to take the 
case out of the Statute of Limitations, (9 Geo. 4, 
c. 14;) also, that the construction of the letter 
was properly left to the jury, and that parol evi- 
dence was admissable to shew the amount of the 
debt. Bird v. Gammon, 224. 

3. Where there is a life interest outstanding 
in an estate tail, the heir of the grantor who 



claims on failure of the estate tail, has twenty 
years from the death of the tenant for life to 
bring an action o£ Jhrmedon in reverter. Dump' 
day V. llugheSf 33. 



MORTGAGE. 
See Costs, 5. Stamp. 

1. In ejectment, brought by a mortgagee, 
against the widow of the mortgagor, the lessor 
of the plaintiff proved an assignment, by way of 
mortgage, of copyhold premises, by lease and 
release, and not by any surrender to the lord. 
Heidf that the lessor of the plaintiff had only an 
equitable interest, and that he could not main- 
tain the action. Doe d. North v. Harriet Web- 
bery 203. 

2. Where a mortgage of copyhold premisest 
by lease and release, recited that, by indentures 
of lease and release, the mortgagor, (a copyholder 
for lives,) had contracted with the Bishop of Ro- 
chester, for the absolute purchase of the inherit- 
ance, in fee simple of the copyhold premises, 
and that the Rishop of R. had granted and re- 
leased the same, (parcel of the manor of the 
prebend of W.,) to hold the same to the mort- 
gagor, his heirs, and assigns for ever; and the 
mortgage deed then witnessed, that the mort- 
gagor granted and released the premises in fee, 
subject to the usual proviso fnr redemption. 
Heldf that there was no sufficient evidence, fur- 
nished by the recital, that there had been any 
enfranchisement of the copyhold. Id, 

3. Whether the above recital was evidence, 
by way of estoppel, against the widow in posses- 
sion of the mortgagor, quare. Id, 

4. An estate was mortgaged in fee, subject to 
the usual proviso for redemption, on payment of 
the principal and interest, on the 5th June, 1834. 
It was further provided, that the mortgagor 
should not be entitled to call in the principal 
money, before December, 1 840, if the interest 
was in the meantime regularly paid; and the 
mortgage deed contained a covenant, that the 
mortgagor should hold, occupy, and enjoy the es- 
tate, until default should be made in payment of 
the principal or interest, contrary to the before- 
mentioned provisos, lleldy that this araoimted 
to a lease or the premises, by the mortgagee to 
the mortgagor, until December, 1840. Wilkin" 
son V. Hallf 56, 



NEW TRIAL. 

1. Upon a question of sea-worthiness in an 
action on a policy, the jury found a verdict for 
the plaintiff, and a new trial was obtained, upon 
the ground that the verdict was against the evi- 
dence. Upon the second trial, the verdict was 
again found for the plaintiff upon the same evi- 
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dence. Held, per Tuuhlt C. J., and Park, J., 
that no further trial ought to he allowed, the ver- 
dict not heing perverse. Vaughan, J., and 
CoUman, J., diss. Foster v. Steele, 231. 

2. The Court refused to open a consolida- 
tion rule, where the cause hy which the other de- 
fendants were hound had heen tried twice upon 
its merits, and a third trial had been refused, al- 
though the verdict for the plaintiff was not alto- 
gether satisfactory. Vaughan, J., diss. Foster 
▼. Alves, 233. 



NOTICE OF ACTION.— See Game, 1. 



NOTICE OF DISHONOR.— See Bill of 
Exchange, 2, 3. 



NOTICE TO QUIT.— See Landlord akd 

Tenant, 1,2. 



OUTLAWRY. 

Where a plaintiff proceeded to outlawry 
without endeavouring to find the defendants 
residence by applying to persons with whom he 
knew the defendant was acquainted, it was held, 
that this was no ground for reversing the out- 
lawry without costs. Hunter Y, Whitjield, 210, 



OYER,— See Practice, 12. 



PATENT.— See Practice, 9, 10. 



PLEADING. 
See Practice, 5, 6. 13, 14, 15. 17. 20. 

1. The first count of a declaration set out a 
contract that the defendants, together with the 
auctioneer employed, would be responsible for 
the proceeds of the sale of certain books; the 
second count, that the defendants alone would 
be responsible. Held, that these counts did not 
shew a distinct subject matter of complain t» 
within Reg. 5, Hil. T. 4 W. 4. Cholmondeley v. 
Payne, 80. 

2. In trover against a wharfinger, the Court 
allowed the following pleas: first, not guilty; 
secondly, that the goods were not the plaintiff's 
goods; and, thirdly, that they had been depo- 
sited with the defendant by a third party, as a 
security for money advanced. Jaukrey v. BrU- 
ton, 93. 

3. In debt under a plea of nunquam inde- 
bitatus, payment must be pleaded, although the 
plaintiffhas given credit for the sum paid, in the 
bill of particulars. Ernest v. Brown, 79. 



4. To a declaration in aaiampsit for money 
paid to the defendant's use, &c., the defendant 
pleaded that the money was paid on account of 
a certain contract made between the plaintiff and 
defendant, relating to the purchase of foreign 
securities, whereon it was agreed that the defen- 
dant should repay the plaintiffs all advances 
made by him on account of the said securities, 
and should also, upon receiving reasonable no- 
tice, pay certain deposits, in case the securities 
should be depreciated; and that if the defen- 
dant neglected to pay such deposits, then the 
plaintiff should be at liberty to sell the securities, 
and that the defendant should reimburse the 
plaintiff any losses occasioned by such re-sale. 
The plea then averred, that in contravention of 
this agreement the plaintiff had sold the securi- 
ties without giving any notice to the defendant to 

Say advances on deposits. Held, upon special 
emurrer, that the plea was bad as amounting to 
non assumpsit Morgans. Pebrer, 2. 

5. Declaration in assumpsit. On a charter- 
party in the first count, tiie breaches assigned 
were, 1. The omission to supply a cargo. 2. 
The non-pajonent of a large sum, to wit, 200/., 
due for freight. In the second and third counts 
(indebitatus assumpsit) the plaintiff claimed 200/. 
for freight and 200/. on an account stated. The 
defendant pleaded, as to 476/. 14s. 7d. parcel of 
the sums of money in the declaration mentioned, 
payment and acceptance of that amount before 
action brought. Held^ that the plea was bad 
for not shewing specifically to what part of the 
plaintiff's demands it was pleaded. Lorymcr v. 
V'ueu, 38. 

6. A contract was made for the sale of a 
car^o of good merchantable Gallipoli oil, con- 
sisting of 240 casks, containing 901 salms and 
nine pignatelles, at 54/. per imperial ton of 7 
and l-5th salms. An action being brought 
against the defendant for not performing the 
contract, he pleaded that the said casks con- 
tauiing the oil were not properly seasoned or 
proper casks for containing good merchant- 
able Gallipoli oil, but were badly seasoned, 
and unfit and improper casks for such purpose. 
Held, upon demurrer, that the plea was no an- 
swer to the action, because it took issue upon 
that which was not of the essence of the con- 
tract, and because the objection went only to a 
part of the consideration. Gower v. Von Da- 
delzen, 94. 

7. Where a contract stipulated that the plain- 
tiff should be paid for building six cotta^^es, ** on 
the 1st January, 1837, on condition of the work 
being done in a substantial and workmanlike 
manner, and to be completed by the 10th of Oc- 
tober;" held, that after the work was done, 
and the day of payment had expired, the plain- 
tiff was entitled to recover in indebitatus assump- 
sit, without declaring specially. Lucas v. God- 
win, 114. 

8. In an action on a bill of exchange by indorsee 
against the acceptor, the defendant pleaded that 
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the biU v« ac.-^ed for the accommodatkin of 

tr.r dr:ia-eri, vho h&d :ndor!»cd it without consi- 
deration; and thai certain unlavful wa^rprs and 
contracto were made between the indorsee and 
the plaintiff, relating to the then future price of 
Spanish Cortes houds^ and thereupon it was un- 
liiwfuliy apvid between the plaintiff and the in- 
dorsee, that there should not be anv actual or 
Uirc t'fJz transfer of the said stock, but that in 
c^5>e the price thereof should be loss than a cer- 
tain price, to wit, 67/. T*. 6J, for 100/. in the 
said stock, at certain times, to wit, &^c., that the 
said indorsee should pay the plaintiff the differ- 
ence which rnij^ht then be between the said re- 
spective prices'; but that if the price should be 
more than the said specified price, then the 
plaintiff should pay the indorsee such difference 
or excess. Tlie plea then averred, that the bill 
of exchan<:e was ffiven to the plaintiff as security' 
for the balance which nii^ht become due under 
and by virtue of the said illegal wagers Held, 
that variance at the trial in the proof of the price 
of the stock, was immatcriaL liabsom v. iW- 
ioursy 41. 

9. Debt does not lie by the indorsee of a bill 
of exchange against the acceptor. Clouxs v. 
Williams, 176. 

10. In debt on a bill of exchange for 78/. 13*. 
6//., the defendant pleaded payment into court 
of 5l. 3s. 6d.f and that he was not indebted to 
the plaintiff to a greater amount in respect of 
the cause of action in the declaratiou men- 
tioned. The plaintiff having taken issue on 
this plea; hfU, that the plea would have been 
bad on special demurrer, as amounting to tiU 
dtbttf in contravention of the new rules of 
pleading; but, after a verdict found for defen- 
dant, the Court refused to disturb it. Finltyton 
V. Mackenzie, 211. 

11. In an action against the acceptor of a bill 
of exchange, payable to the drawer or his order, 
the declaration alleged that the drawer indorsed 
the bill to one S., and that S. delivered it to the 
plaintiff. Heldj upon demurrer, that no title to 
the bill was shewn to be in the plaintiff. Cun- 
iiffe and olhtrs w Whitehead, 182. 

12. In assumpsit by the indorsee against the 
drawer of a bill, if the declaration does not al- 
lege a promise* to pay, it is bad on special de- 
murrer. Ilenrj/ v. Burbidge, 16. 

13. The declaration stated that H. R. was de- 
sirous of obtaining certain deeds deposited with 
W. B., and that ll. 11. applied to the plaintiff to 
accej)t certian bills for his accommodation, to en- 
able him to endorse the said bills to W. B as a 
payment for his interest in the deeds, and H. 11. 
offered to procure the defendants to undertake to 
dclirer the said deeds to the plaintiff on the 
])aymcnt of the bills so accepted; that the bills 
were accordingly drawn, and H. R. requested 
the defendants to undertake to deliver the deeds 
to plaintiff; of all which the defendants had no- 
tice; and that thereupon, in consideration of the 



plaintiff accepting the bilK the ^Mendant \ro> 
dertook and pfonustxl the plaintiff to dcli\^r 
the deeds* to him when the bills should be ]\ .il. 
Averment, that the bills were acceptisi and <{; 1\ 
paid, but that the defendants had not dolivort d 
the deeds to the plaintiff in punuance of i\u,v 
undertaking. Ucid^ U|K»n demurrer, that a $.;i 
ficient consideration an(>eared to support tlie dt - 
fendanu' promise, 'i^yirr v. HkkmUy 99, 

14. In an action for causing a malicior.?{ 
charge of fraud to be made against the plaint ilV 
before a magistrate, the defendant pleadoil X\\M 
he had caused the charge to be maae upon i\\u\ 
with a reasonable and probable cause; and the 
plea then proceeded to state what the reason- 
able and probable cause was, and certain facts 
and circumstances were stated ; upon special de- 
murrer the plea was held bad, on the gn>und 
that it was not ex})re$sty stated that the defen- 
dant had a knowledge of the facts and circum- 
stances at the time when the charge was mado. 
Dclegaiv. Hightcj/, 158. 

15. It is an established principle, upon which 
the privilege of publishing a report of any iudi- 
cial proceeding is admitted to rest, that such re- 
port mast be strictly confined to the actual pro- 
ceedings in court, and must contain no defama- 
tory obser\'ations or comments from any quar- 
ter whatever, in addition to what forms, strictly 
and properly, the legal proceedings; and a re- 
mark made by the clerk to the magistrate, forms 
no part of the proceedings which may be pulv 
lishcd. Id, 

16. In an action for publishing a libel, which 
stated that the defendant had been charged with 
a fraud before a magistrate, the only justifica- 
tions which the law admits arc, first, that th<> 
charge itself was a true charge; or, secondly, 
that the publication contained a true, full, and 
faithful account of the proceeding! of a court of 
justice; and if such proceedings are published, 
the terms of the accusation should he ftate<l, 
not merely the result of it, because if the terms 
in which it was preferred were stated, it might 
carry with it its own refutation or explanation. 
Id. 

17. In an action for libelling the plaintiffs in 
their business of selling a niedidno called Mo« 
rison's pills, by publishmg that the defendants 
had crushed the self-styled hygeist •vstem of 
wholesale poisoning, and that several of tljc 
scamps ana rascals had been convicted of miin- 
slaughter; the defendants pleaded in instilica- 
tion that the pills were composed of aloes and 
gamboge, of a dangerous and poisonous natuiv, 
and that by impudent advertisements the plain- 
tiffs had pretended that the pills would vurc nil 
diseases if taken in sufficient quantitifn; n?i(l 
that two of the hygeists had been cunvict« d of 
manslaughter for administering thtt pills, //r///. 
that the plea was sufficient, although it did not 
particnlarly justify the use of the words h- )fi)< - 
and rascals; also, that it was no olijcctioi. rh. • 



one of the pilients who had died, had taken a 
less qusotity of pills than the hygelit had or- 
dered; and that it was not neceuary for the de- 
fendants to abew that they had entirely cnuhed 
the syslem. Moritonv. Harmtr, 106. 

18. In an action for a breach of covenant in 
not delivering up a messuage in repair at the 
expiration of Ihe term, the defendant pleaded, 
that after the covenant was broken, an agree- 
ment was entered into, between the plaintiff and 
defendant, that in consideration that the defen- 
dant bad become tenant from year to year, and 
had promised to repair the premises before the 
l!th of April, he, the plaintilf, would give time 
for the reparation, without brineine an action in 
the meantime, yet that the plaintiff wroogfullv 
commenced the suit before the 12th of April. 
&ld, that this plua was bad — first, because it 
was a plea of an accord executory only, anil not 
executed; secondly, that there was no good 
condderBtion laid for the defendant's promise to 
repair, or for the plaintiff's promise to forbear to 
■ue for the breach of covenant. BayUy v, Ho- 
man, 184. 

19. A declaration in covenant on a lease, al- 
leged, that, after the niaking of the indenture, 
to wit, on the a5th March, 1836, 66f. 5f., for 
two quarters of a year's rent, ending on the day 
and year last aforesaid, was due and in arrear, 
contrary to the indenture. Plea, that no quar- 
ter's rent, ending on the said 25th March, was 
due or in arrear, moda cl forma. Held, upon 
demurrer, that the plea was bad. Hadtn v. 
Flight, 141. 

20. Trespass for assault and false imprisonment 
will lie agunst husband and wife jointly. Vine 
V. Saundert, 29t. 

21. In trover for a deed, the defendant pleaded 
that the pltintiffwas not possessed ofthedeed as of 
his own property. Uttd, that under this issue, 
tlie defendant was entitled to shew that the 
plaintiff delivered the deed to F. for the purpose 
of enabling F. to raise money, and that the de- 
fendant had lent F. a sum of money on the se- 
curity of au assignment of it. Owca V. Knighl, 
245. 

23. In guan imprdil, the plaintiffs alleged, that 
they being the majority of pToprietors of estales 
for the time being of the townsnlp of B.. of right 
nominated and presented a clerk to be the per- 
petual curate of the church of B. The defen- 
dants plea^d that they being the majority of 
the proprietors of estates for the time being of 
the said township, nominated another clerk to 
the curacy, kUIiouI tliu, that the plaintiffs were 
the majorihr of the proprietors of the estates at 
the time of the said nomination, mode tl forma. 
Replication, that defendants then being such 
majority of the proprietors of the said estates, 
did nut duly nominate the clerk mijdo tl Jitrina. 
Ueld, that the replication was bod, as it traversed 
matter alleged in tlte inducement of the pica 
instead of joining issue upon the plea. Earl oj 



23. In an action by trustees under 3 Geo. 4, 
c. 156, s. 57, against the renter of turnpike lolls 
and his sureties, for rent in arrear, the declara- 
tion should shew that the agreement, under 
which the tolls were let, was in writing, and 
signed by the trustees, or their clerk, or trea. 
surer. Oldroydv, Crampton, 261. 

24. But it need not set out all tlie prelimi- 
nary steps which are required to render a meet- 
ing valid for the letting of the tolls ; it is suffi- 
cient to state that at a public meeting of the 
trustees, duly held by virtue of the statutes in 
that case made and provided, the tolls were duly 
put up and let by auction, by virtue of the 
powers, and iu the manner directed by the sta- 
tutes. Id. 

95. In replevin, the defendant avowed for 
rent in arrear, and the pUintiff pleaded in bar 
that, by the demise in the avowry mentioned, 
the avowant demised and transferred the premises 
to Ihe plaintiff for all the residue of the avow- 
ant's estate, term, and interest in the same, and 
that the avowant had not, at the lime when, &c., 
or at any time during the demise, any rever- 
sionary estate, term, or interest in the same. 
The defendant rejoined, that, by an award mode 
in an arbitration between the pfsintiff and defen- 
dant, a power for distraining upon the premises 
for rent was given to the defendant. Hi Id, first, 
that the plea alleged, with sufficient certaintv, 
that the avowant, at the making of the den 
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condly, that the rejoinder was insufficient, be- 
cause it did not appear that the arbitrator had 
any authority to give the defendant the power of 
distraining. PaKOtv. Paicoe, 168- 
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1. A distringas which issues m 
months after the date of the writ 
is irregular. Abbott v. KcUy, 33. 

2. Where the plaintiff delivered a true copy 
of a capias to the sheriff, in pursuance of stat. 2 
W. 4, c. 39, s. 4, but the sheriff's officer made 
another copy, which stated that the writ was 
issued in the reign of William the Fourth, in- 
stead of Queen Victoria. Held, that this was on 
irregularity only, within Keg. 10 Mich. T. 3 
W. 4. Brathemr v. RimtU, 342. 

II. AkE.-iDMEHT. 

3. Tlic Court will omend a writ of habeas 



corpus which WM erroneously tesleil in the 
ri'ign of VEctocia, instead uf 7 Wm. 4. EjparU 
iW-tfi, 304. 

4. In an action on a bill of exclinnge, the 
declamtion described (he pluintifl' as "Henry H. 
Lindsay." A rule was obtained by the defen- 
dant requiring the plaintiff to amend, ly insert- 
ing his full uames; but the cause of the omis- 
sion being latisfaetorily shewn, the rule was dis- 
charged. Lindsay v, IVtUt, 97. 

5. Afler judgment for the ptaintilf on a de- 
murrer to one of several pleas of juiitiiication in 
an action fur a libel, ihe Court will not allow him 
to withdraw a replication of dt injuria to other 
pleas, which are open to the same objections, 
ami substitute a demurrer. Dclrgaiv. UighUy, 
259. 

6. Where there were three counts in libel, 
and not guilty hod been pleaded to the whole 
declaration, and issues in fact hod also been 
raised, upon pleas to the lirst and last counts, 
and judgment had been given for tlie plaintiff, 
on a demurrer to a special plea to the second 
count, the Court allowed the plaintiff to with- 
draw the Hrst and third cnunta from the record, 
on payment of costs. Id. 

IIP. pABTICUrARS 0» DSMIND. 

7. In an action oftrespass, where the &inii in fuo 
was of considerable extent, and related to a rlgbt 
to moor ships, the plaintiff was required to give 
particulars of the trespass. Kirwia v. Jnnet, 
230. 

8. The plaintiff sued the defendant for money 
had and received by the publication of a book on 

plaintifl"s account. Held, that, for the pur- 
e of pleading, the defendant waa entitled to 
inspect an agreement in the plaintiff's posses- 
sion, which contained the terms upon which the 
defendant undertook to publish the book. C/iar- 
nuck V. Ltimley, 244. 

9. In an action for the infringement of a 
patent, the Court will not compel a defendant to 
give the names and addresses uf persons whom, 
in a notice of objection given under 5 & 6 W. 4, 
c. 83, sec. 5, he alleges to have used the inven- 
tion before the patent was granted. Bvtiuiit v. 
A/'AVniie, 251. 

10. But where a judge had made two ordci-s 
requiring the name and address of a peritin who 
had used the invention, and Ibe defendant com- 
plied with the orden, the Court refused to re- 
scind them. Id. 

1 1. The Court may order a further and better 
notice of objections, under their general juris- 
diction, as well asunder the statute. Id. 

IV. Other Phoceidikgs obtore Veedict. 

la. A creditor sued a surety for the breach of 
an administration bond, given in pursuance of 
22 Sf S3 Car. 2, withoutobtaining 
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of the bond from the arelihishop, or his permis- 
sion to use his name ; and tlie Prerogative Court 
li:iviji<^ refused to allow the bond to be taken to 
the defendunt, who had craved oyer, this Court 
discharged a rule to set aside a judge's order, 
which Imd been obtained to stay further proceed- 
ings in the action, until the bond was brought to 
the defendant. The Arthbahop uf Canterburt/ T. 
TM, 101. 

13. In an action by two plaintiffs, a plea that 
one of them became bankrupt after action 
brought, and before plea, cannot be pleaded, 
al^er the defendant has obtained an order for 
time to plead, upon the terms of pleading issua- 
bly. Sluplci V. Uatds-Mrtli, 298. 

14- When further time to plead was given 
by the plaintiff's attorney, upoii being served 
with a paper which purported to be a judge's 
summons tor time to plead. Held, that the at- 
torney was justified m signing judgment for 
w:int of a plea aftcT he hud discovered that no 
judge's Euniinuna had been issued. Lovine v. 
Loader, 55. 

15 A plea of payment into court does not bind 
the defendant beyond the amount paid into 
court; and ho may dispute the residue of the 
pl.ilntiif 's deniund, as if non-assumpsit hod been 
pleaded to it. IjiceifV. Walrond, 'US. 

16. A writ of summons had been served in 
debt, and afterwards a declaration in assumpsit. 
I'be defiindant did not apply to set aside the 

Eroceedings for irregularity, but the plaintiff 
nving signed judgment in debt, for want of a 
plea, Uie Court set it aside, upon the ground that 
the defendant might have expected to receive 
notice of a writ of inquiry. Cum v. Kitk, 145, 

17. The tenant having demanded a rirn in 
Jnrmrdon after a genera) imparlance, the de- 
mandant sued out a writ of grand cape. Held, 
that this was irrcguhir, and that the aemandant 
ought to have counter-pleaded or demurred. 
Tvtsoii V, Wiilwn, 113. 

18. After the defendant had moved for the 
costs of the day against the plaintiff for not 
proceeding to trial, and three terms having 
again el.ipsed without any notice of trial, the 
defendant gave plaintiff's attorney notice that 
be iulended to apply for judgment as in case of 
a nonsuit; Ihe attorney said that he should not 
oppose the motion. Under these circumstances 
the Court granted a rule absolute for judgment 
as in case of a nonsuit. PAif/i/i v. Ardta, 13. 

19. In 3 motion for judgment as in case of a 
nonsuit for nut proceeding to trial, the affidavit 
is luHicient if it state that notice of trial was 
given, without stating that the cause was at ts< 
sue. Corbin v. Hri/wvrth, 305. 

V. Proceedings itFTaa Verdict. 

20. The party who viitually succeeds in an 
action is entitled to the custody of the postea; 
therefore, where, in trespaat, a verdict, with one 
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■hilling damages, was found for the plaintiff on 
not guilty, and on an issue aa to the pro- 
perty in the close ; and a verdict for the de- 
fendant on an issue as to a right of way 
over the close, it was held, that the postea ought 
to have heen delivered to the defendant. Stuletf 
V. Longf 144. 

21. On the 6th of June, a judge's order was 
made hy consent, which authorized plaintiff to 
sign final judgment immediately. On the 8th of 
June the defendant died, hefore the plaintiff had 
entered up his judgment, htldy that this was 
not a case in which the defendant was entitled 
to have judgment entered nunc pro tunCf under 
Reg. 3 Hil. T. 4 W. 4. Vavghan v. IViUon, 
254. 

PRINCIPAL AND AGENT. 
See Tender, 1, 2. 

1. The plaintiff, who was a stock-hroker, sold 
for the defendant four Guatemala honds, and 
and paid him £298, the price for which they were 
sold. The vendee discovered, after two days, 
that the honds were not stamped so as to make 
them saleable at the Stock Exchange, and he 
thereupon returned them to the plaintiff, who re- 
paid the purchase. money without conferring 
with the defeudant. The plaintiff did not dis- 
close the defendant's name when he sold the 
bonds ; and it appeared that stock-brokers were 
treated as principals, and were liable to be ex- 
pelled from the Exchange if they failed in 
performing their contracts. Heldt that the 
plaintiff was authorized to rescind the contract, 
and that an action for money had and received 
was sustainable by the plaintiff to recover back 
the £298, without declaring, upon an implied 
warranty by the defendant, that the bonds were 
saleable. Young v. Cole, 126. 

2. The defendants employed an architect to 
draw plans for a workhouse, and the architect 
employed the plaintiff, a surveyor, to calculate 
the quantities of the materials. The defendants 
afterwards advertised for tenders to build the 
workhouse; and they gave notice, that copies of 
the quantities might be obtained, and that the 
successful competitor would be required to pay for 
calculating them. The defendants subsequently 
determined not to build the workhouse. In an 
action brought by the plaintiff against the defen- 
dants for work and labour, it was proved, that 
architects were accustomed to employ a surveyor 
to calculate the quantities. Heldf that the ac- 
tion was maintainable, as the architect was the 
agent of the defendants, and had authority to 
bind them. Moony, the Guardians of' the Witney 
Umony 206. 



PROMISSORY NOTE.— See Bill of Ex- 

CUAKCE. 



PUBLIC COMPANY. 

See CovENAKT, 1. East India Company. 

Where it appeared, that the directors of the 
company, had given bills of exchange, accepted 
by one or more directors, before the defendants 
became directors; but, since that period, no such 
bills had been accepted; and the jury found, 
upon these and other facts, that there was no ex- 
prea authority given by the new directors to 
draw or accept bills, the Court refused to grant 
a new trial. Bramah and another v. Roberts and 
others, 191. 

QUARE IMPEDIT.— See Pealdiko, 22. 

REAL ACTION. 

See Intrusion, 1,2, 3. Limitation, Statutes 
OF, 3. Practice, 17. 

A count in a writ of right must shew, 
upon the face of it tliat the ancestor of the de- 
mandant had seisin of the tenements within sixty 
years from the teste of the writ. Ihanaday v. 
Hughes, 33. 

REGULiE GEN ER ALES. 

UPON WHICH DECISIONS ARE REPORTED. 

Trin. T. 1 W. 4. (Bills of Exchange. Bail.) 

Henry y. Burhidge, 16. 
Vestrus Bail, 129. 

Hil.T. 2W. 4. (Practice.) 

Knight V. Woore, 1 . 
HoUiday v. Lawes, 130. 
Clarke v. Vestris, 133. 

Mich. T. 3 W. 4. (Indorsement on Writ.) 
Brashoury, RuiseU, 242. 

Hil. T. 4 W. 4. (Pleadings and Practice.) 

CholmondeUy v. Payne, 80. 
Perceval y, Connor, 202. 
I'inleyson v. Mackenzie, 211. 
Vavghan v. Wilson, 254. 

Trin. T. 7 W. 4. 

Hours of Business at the Offices, 234. 

REPLEVIN.— See Pleading, 25. 

SET-OFF. 

In an action of assumpsit for money lent, 
the defendants pleaded, as a set-off, that by a 
memorandum in writing the plaintiff guaranteed 
to pay the defendant 1600/. money lent, and any 
further sums which they might advance to J. C; 
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and that, at the time of the luit, the plaintiff was 
indebted to the defendants, on the said gua- 
rantee, the said sum of 1600/., and a further 
sum of 3000/. afterwards lent to J. C. Heldf 
that this was not a debt which could be set-off 
against the plaintiff's demands, within 2 Geo. 
2, c. 22, s. 13. Morley v. Inglitf 270. 

SHERIFF.— See Bill op Exceptions, 1,2,3. 
False Judgment. Insolvent. Practice, 2. 
Writ op Trial, 1, 2, 3. 



SLANDER. 

In an action for slander, by an attorney, the 
declaration stated, that the defendant published 
of and concerning the plaintiff, and of and con- 
cerning him, in the way of his profession, these 
words, " He has defrauded his creditors, and has 
been horsewhipped off the course at Doncaster; " 
it was in evidence, that the plaintiff was accus- 
tomed to bet at horse-races, and the jury found 
that the words were not spoken of him as an at- 
torney, but that the slander had a tendency to 
injure him morally and professionally. A ver- 
dict was found for the plaintiff, and a rule nisi 
having been obtained to enter a nonsuit, the 
Court held, that the defendant was not entitled 
to a nonsuit, but they arrested the judgment. 
UOyky V. Roberts, 154. 

STAMP. 

In ejectment by the assignee of a mortgagee 
against the tenant of the mortgagor, the lessor of 
the plaintiff proved a deed of assignment, which 
recited a mortgage of certain premises for 900 
years as a security for 1500/.; and it was wit- 
nessed, that, in consideration of 1500/. paid to 
the mortgagee, he transferred the mortgaged 
premises to the lessor of the plaintiff, and the 
mortgagor, in consideration of 10s., assigned, 
ratified, and confirmed the same. Held, that 
a stamp of 35s. was sufficient, the seisin of 
the mortgagor having been proved. Doe d. 
Brame v. Maple, 213. 



STATUTES 

UPON WHICH decisions ARI REPORTED. 

West. 2, c. 31. (Dill of Exceptions.) 
Strother v. Hutchinson, 204. 

32 Hen. 8, c. 2. (Real Action.) 

Dumsday v. Hughes, 33. 
Piercy v. Gardner, 103. 

22 & 23 Car. 2, c. 10. (Administration.) 

Archbishop of Canterbury v. lubb, 101. 



2 Geo. 2, c. 22. (Set-off.) 
Morley v. Liglis, 270. 

c. 23. (Attorneys.) 



Erparte Bice, 130. 
Exparte Branson, 1 32. 

4 Geo. 2, c. 28. (Landlord and Tenant) 
Wilkituon v. Hall, 56. 

7 Geo. 2, c. 20. (Mortgage.) 

Doe d. Capps v. Capps, 1 36. 

14 Geo. 3, c. 48. (Wagers.) 
Morgan v. Pebrer, 3. 

18 Geo. 3, c. Ixxv. (Private Act. Canal.) 

Pontet V. Basingstoke Canal Company, 46. 

33 Geo. 3, c. xvi. (Private Act. Canal.) 

Pontet V. Basingstoke Canal Company, 46. 

43 Geo. 3, c. cxxvi. (Private Act. East India 
Dock) 

East India Dock Company v. Baker, 171. 

48 Geo. 3, c. 123. (Prisoner.) 

Doe d. Daffey v. Sinclair, 145. 

55 Geo. 3, c. 184. (Stamp.) 

Doe d. Brame v. Maple, 213. 

3 Geo. 4, c. 126. (Turnpikes.) 
Oldroyd v. Crampton, 261. 

6 Geo. 4, c. 16. (Bankrupt) 

Devas v. Venables, 9. 
Skinners* Cotnpany v. Jones, 1 8« 



c. 94. (Factor's Act) 



Jaulerey v. Britton, 93. 

7 Geo. 4, c. 57. (Insolvent Act) 
Yapp v. Harrington, 165. 

9 Geo. 4, c. 14. (Limitations.) 
Bird V. Gammon, 224. 

I Will. 4, c. 22. (Interrogatories.) 
Pole V. Rogers, 83. 

1 & 2 Will. 4, c. 32. (Game.) 
Bush y. Green, 265. 
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2 Wai 4, c. 39. (Writ of Summons.) 

Abbots y. Kelli/, 32. 
Brathottr v. Russell, 242. 

3 & 4 Will. 4, c. 15. (Dramatic Copyright.) 

Planchi v. Braham, 288. 

3 & 4 Will. 4, c. 27. (Limitations.) 
Jflmes V. Salter, 70. 



c. 42. (Law Amendment.) 



Lindsay v. Tr«?//j, 97. 
Bowman v. If^i/Zis, 137. 



c. 74, 8. 85. (Acknowledgment) 



Ex parte Stevens, 1 3. 
Ex parte Branson, 132. 

5 & 6 Will. 4, c. 83. (Patent.) 
Bulnolt V. M^Ktnzie, 251. 

7 Will. 4 & 1 Vict. (Attorney ) 
Dincnton v. Sfi/Us, 306. 



STOCK-BROKER.— See Principal and 
AoENT, 1. Wagers, 1,2. 

TENDER. 

1. In an action for non-delivery of shares sold 
by defendant's broker, the defendant pleaded 
that no tender of the price had been made ; and 
issue was joined thereon. It appeared that the 
defendant was informed that a tender of the 
price had been made to his broker ; and the de- 
fendant, in reply, without objecting that the bro- 
ker was not his agent, said he would endeavour 
to make an arrangement for the delivery of the 
shares. Held, that this was sufficient evidence 
to prove the tender. Jackson v. Jacob, 219. 

2. Whether a tender to a broker is good, 
quart. Id. 

TRESPASS.— See Costs, 4. Pleading, 20. 

Practice, 7. 

TRIAL.— See Action, 1, 2. 



TROVER. 

See Pleading. 2. 21. 

Where a box was given to an innkeeper to be 
kept until it was called for, and when inquiry 



was made for it, the innkeeper's wife said, she 
supposed some of the carriers had taken it away 
by mistake. Htld^ that this was no evidence of 
a conversion, and that trover could not be main- 
tained. Williams v. Gessey, 131. 



TURNPIKE.— See Pleading, 23, 24. 



VARIANCE.— See Pleading, 8, 17. 



VENDOR AND VENDEE. 
See Agreement. 

1. A vendor, by an agreement in writing, 
contracted to sell the lease and good-wiU of a 
public- house; and one of the conditions was, 
that possession should be delivered on the 3d of 
May. Held, in an action brought by the ven- 
dee, to recover back his deposit, that parol evi- 
dence of an agreement between the parties, to 
waive the day which was stipulated, and to sub- 
stitute another, was inadmissible, as being in 
contravention of the Statute of Frauds. Stowell 
V. Robinson, 197. 

2. In an action for non-performanee of a 
contract for the sale of a leasehold house, the 
declaration alleged that the defendant had not 
lawful right and title to sell and assign the lease 
at the time the contract was made. It was as- 
certained, after the sale, that the assignments 
of the lease to the vendor, and to former assig- 
nees, had not been registered ; and also that the 
vendor was restrained from assigning without a 
license from the ground landloi^ ; and that no 
such license had been obtained at the time the 
contract was made. Held, that neither of these 
objections impeached the validity of the vendor's 
title, as the defects were capable of being reme- 
died. Id, 



VERDICT.— See Costs, 4. Practice, 20. 



WAGERS. 

1. A wager relating to the value of foreign 
funds is not illegal at common law, and therefore 
an action was held to be maintainable to recover 
differences paid by the plaintiff on the deprecia- 
tion of Spanish stock. Min-gan v. Fcbrer, 3. 

2. The Stat. 14 Geo. 3, c, 48, is only applica- 
ble to gambling transactions arising on policies 
of insurance. Jd, 
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WARRANT OF ATTORNEY. 

The affidavit of the due execution of a war- 
rant of attorney signed hy a marksman, should 
shew that it was read over to him. It is not 
sulficient to state that it was duly executed. 
Wraith v. Harrisy 240. 



WARRANTY.— See Principal and 

Agent, 2. 

WILL. 

See Executors, 4. Limitation, Statutes of, 2. 

A testator devised and bequeathed all his 
freehold estates, together with the use of his 
household goods, and live and dead stock, used 
in and about his said estates, unto Margaret S. 
for and during the term of her natural life, for 
her independent use and benefit, remainder to 
the husband of Margaret S. fur life, remainder 
to the use of the heirs of the body of the said 
Margaret S. in tail, remainder to Alexander H. 
for life, with remainders over ; and the testator 
declared that all the aforesaid settlements were 
intended by him to be in strict settlement with 
remainder to his own right heirs for ever. HeUiy 
that Margaret S. took an estate in tail general, 
in the testator's freehold estate. Doiiglat ▼. 
Cotii^reve and others, 235. 



WITNESS.— See Action, 1, 2. Attorn et, 6. 



WRIT OF TRIAL. 

1. The Court refused to grant a new trial, in 
the Shprifl"8 Court, upon the ground that the 
under-sheriff refused to allow the defendant's 
attorney to cross-examine some of the plaintifTs 
witnesses, it appearing that the cross-examina- 
tion was unnecessary. Semblcj that the Court 
will not require an under-sheriff to make an affi- 
davit of circumstances wliich occurred at the 
trial. Power v. Hortony 14. 

2. A rule nisi having been obtained by the de- 
fendant, afler a verdict for the plaintiff, to set 
aside a writ of trial, upon the ground that the 
date of the writ of summons was incorrectly 
stated, the Court suspended the rule to enable 
the plaintiff to apply for leave to amend the 
record. Perceval v. Connor y 202. 

3. Where it appeared, by the return of the 
sheriff to a writ of trial, that it was executed a 
day afler the return-day, an application was 
made by the unsuccessful party who had ap« 
peared at the trial, to set the writ aside; but the 
Court intimated that, in such a case, they would 
amend the return, if necessary. Sherman v. 
'iimleyy 32. 



END OF THE VOLUME. 
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